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STATE OF NEW YORK 

COUNTY OF NEW YORK 

MA':<TIN A. SCHWARTZ:1AN, being duly sworn, deposes and says: 

1. I make this affidavit based on personal knowledge and a 

review of the records of the New York State Department of 

Financial Services (successor to the former Insurance Department 

and Banking Department) 1 

Affiant's Background 

2. I have been employed by the Department since 1980. 

3. Since October 2011, I have held the position of Senior 

Advisor to the superintendent of Financial Services. As Senior 

Advisor to the Superintendent, my responsibilities include 

providing the Superintendent with advice and counsel in the 

development of policies and procedures of the Insurance Division 

of the Department of Financial Services and in the formulation 

of new legislation, rules, and regulations to advance new 

initiatives. 

4. Frorr. April 2010 to October 2011, I was First Deputy 

Superintendent of the Insurance Department. In that position I 

was responsible for, among other things, overseeing all aspects 

'When wha;: was former~y the Insurance Department and is currentc1y 
the Department of Financ~al Services are interchangeable, I will refer 
to the agency as "the Departrr.ent". l'lhen a distinction is necessary, I 
will refer to the agency as either Hthe Insurance :Jepartment" or Ilthe 
Departmer~t of Financial Services". 
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of Department operations, including budgeting and the collection 

of assessments. 

5. From February 2010 to April 2010, I served as Deputy 

Superintendent for Strategic Planning and Market Initiatives. 

In that capacity, my responsibilities included ensuring that the 

Department operated effectively in meeting the needs of 

consumers and industry. 

6. From 2008 to February 2010, I served as Assistant 

Deputy Superintendent and Chief of the Bureau, which was 

responsible for supervising more than 500 life insurance 

companies, retirement systems, reinsurers, annuity funds, and 

other entities. 

7. In the years before my appointment as Assistant Deputy 

Superintendent and Chief of the Life Bureau, my positions 

included Director of Policy Initiatives (2007-08), Assistant 

Chief Examiner in the Property Bureau (2004-07), and Supervising 

Examiner in the Health Bureau (2000-04). 

The Department 

8. The Insurance Department was created in 1860 to 

supervise and regulate the insurance indUstry in the State of 

New York. Prior to October 3, 2011, the Insurance Department 

was headed by the Superintendent of Insurance. 

9. On March 31, 2011, the Legislature enacted Finane 

Services Law §102, which, effective October 3, 2011, combined 
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the Banking Department and the Insurance Department into the 

Department of Financial Services. L. 2011 Ch. 62 Pt. A §§1, 

114(a). Since October 3, 2011, the Department has been headed 

by the Superintendent of Financial Services, and the regulatory 

functions of what was formerly the Insurance Department have 

been carried out by the Department of Financial Services. 

10. The Department's regulatory functions inClude 

determining the qualifications of insurers and insurance 

producers; regulating insurance rates and policy forms; 

protecting consumers from fraudulent, misleading, and deceptive 

practices engaged in by insurers and brokers; and reviewing and 

approving holding company transactions and corporate 

reorganizations. See Financial Services Law §§102, 201; Title 

11, New York Codes, Rules, and Regulations. The Department 

carries out its regulatory functions by, inter alia, issuing 

licenses to insurance companies, agents, brokers, adjusters, and 

other insurance professionals; auditing insurer financial 

statements; conducting periodic financial examinations of 

insurers; and ensuring the fair treatment of policyholders and 

claimants by investigating consumer complaints and conducting 

market conduct examinations of insurer underwriting and claims 

handling practices. 

11. The rates charged by insurers for insurance coverage 

and the availability and adequacy of coverage are important 
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aspects of the Department's regulatory role. See,~, 

Insurance Law §§2301, 3201, 3216, 3231, 4308, 4317. It is one 

of the Department's most important functions to keep insurance 

available and affordable for all consumers in New York State and 

to keep the costs of such insurance coverage down. As the cost 

of insurance is affected by the number and types of claims 

filed, it is within the Department's regulatory function to 

attempt to diminish the occurrence and magnitude of claims filed 

against insurers and to address costs resulting from the filing 

of false and fraudulent insurance claims. See Insurance Law 

§401 et seq. 

12. While the Department is expert in conducting its 

regulatory functions, there are numerous insurance programs that 

stand to benefit consumers that agencies other than the 

Department are better placed to implement, whether because of 

their experience or their jurisdictional reach. Accordingly, 

since fiscal year 1983-84, the Department's budget has included 

sub-allocations, which fund programs administered by other 

agencies that relate to the conduct of insurance business and 

the regulatory concerns of the Department. 

13. The Department is a self-funded agency. In other 

words, the Department's expenses are not borne by the taxpayers 

of the State of New York. Rather, in exchange for the privilege 

of being permitted to conduct business in the State of New York, 
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domestic insurers and licensed United States branches of alien 

insurers domiciled in the State of New York are subject to 

assessments, levied pursuant to Financial Services Law §206 

(formerly Insurance Law §332),2 to obtain the monies needed to 

pay for the expenses of functions that are currently carried out 

by the Department of Financial Services and were formerly 

handled by the Insurance Department. 3 

Insurance Law §332 

14. On April 26, 1940, the Legislature enacted Insurance 

Law §32-a, which provided for an assessment upon all domestic 

insurers, i.e., insurers organized under the laws of New York 

State see Insurance Law §107(a) (19)), to obtain the expenses of 

the Department, "including, in addition to the direct costs of 

personal service, maintenance and operation, the cost of 

retirement contributions made and workmen's compensation 

'AS w~ll be shown below, on April 1, 2012, Insurance Law §332 was 
repealed and superseded by Financial Services Law §206. Since 
Insurance Law §332 was in effect during the period at issue in this 
lawsuit (fiscal years 2008-09 through 2011-12), I will refer to the 
assessments that are challenged in this case as H§332 assessmentslf. 

'A small percentage of the Department's budget is financed by 
federal monies and state general fund appropriations (although there 
were no state general fund appropriations in the Department's 2011-12 
budget). The majority of the Department's budget is financed by §332 
assessments (which, as discussed in footnote 6, are offset by 
reimbursed expenses incurred by the Department in conducting 
examinations pursuant to Financ.ial Services Law §206 (fl (fornerly 
Insurance Law §313l). T~e portion of the Department's budget that is 
fina::ced by §332 assessments is referred to in the budgets as "special 
revenue funds - other". I will refer to the portion of the budget 
that is financed by §332 assessments as "special revenue 
appropriations II • 
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premiums paid by the state for or on account of the personnel of 

the department, rentals for space occupied by the department in 

state-owned or state-leased buildings, and such additional sum 

as may be certified to the superintendent by the attorney

general as a reasonable compensation for services and expenses 

of deputies and clerks in his office in proceedings or 

litigation for or on account of insurance companies and 

corporations or in which such companies and corporations were 

parties, and all other indirect costs" that "exceed the amount 

of fees and refunds (excluding taxes) collected under this 

chapter and paid into the state treasury." L. 1940 Ch. 824 §I. 

15. A review of chapter 824's legislative history (a copy 

of which is submitted herewith as Exhibit "A") reveals that the 

Legislature originally drafted §32-a to require an assessment on 

"all insurance companies and corporations organized or 

authorized under this chapter to do business in this state." 

See Exhibit "A" p. 67. However, the Legislature subsequently 

revised the language of §32-a to impose an assessment only on 

domestic insurers. Exhibit "A" pp. 12-13, 65. The 

rationale for this amendment was that an assessment on foreign 

insurers, i.e, insurance companies organized under the laws of 

other States in the union see Insurance Law §107(a) (21)), would 

invite other states to assess New York domestic insurers in 
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retaliation. See Exhibit "A" pp. 15, 18, 20-21, 24-27, 31-36, 

38, 41, 58. 

16. On April 21, 1941, the Legislature amended Insurance 

Law §32-a to make all licensed United States branches of alien 

insurers, i.e., insurers organized under the laws of any foreign 

nation (see Insurance Law §107(a) (5)), domiciled in New York 

State4 subject to §32-a assessments. L. 1941 Ch. 641 §1. 

17. On June 8, 1972, the Legislature amended Insurance Law 

§32-a to provide for an assessment for "the expenses of the 

department, excluding the expenses of the supervision of 

employee welfare funds ... , including direct and indirect 

costs, as approved by the director of the budget and audited by 

the comptroller" that "exceed the amount of fees and refunds 

(excluding taxes) collected under this chapter and paid into the 

state treasury." The amendment also added subdivision (2) to 

Insurance Law §32-a, which provided for quarterly payments of an 

estimated assessment amount and a payment of the balance of the 

assessment, or refund of any overpayment, upon determination of 

the actual amount due. L. 1972 Ch. 944 §2. 

'The Department has historically treated licensed United States 
branches of a1:en insurers domiciled in the State of New York like 
domestic insurers. 
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18. On July 18, 1984, the Legislature renumbered Insurance 

Law §32 to §332. L. 1984 Ch. 367 Art. 111. 5 

19. On April 19, 1989, the Legislature amended Insurance 

Law §332 to make the Department's expenses funded entirely 

through §332 assessments. 6 L. 1989 Ch. 61 §202. In explaining 

why "the expenses of the .. Insurance Department [should] be 

recovered solely from §332 assessments", page 41 of the 

Governor's Bill Jacket to L. 1989 Ch. 61 (a copy of which is 

submitted herewith as Exhibit "B") stated that" [t]he various 

revenues affected by this bill represent fees for the privilege 

of conducting certain types of business in New York State" and, 

accordingly, should "inure to the benefit of the people of the 

State ... rather than to the benefit of the regulated entities 

evolved [sic] who are otherwise assessed for the costs of 

administering these laws." 

5 The 1984 amendment also changed the dates of the quarterly 
estimated assessments from June 30th, September 30th, December 31st, 
and March lOth to March lOth, June lOth, September lOth, and December 
lOth. 

6Not included within the §332 assessment amount is expenses 
incurred by the Department in conducting examinations pursuant to 
Insurance Law §313, which expenses are reimbursed to the Department by 
the subjects of the examinations. Effective October 3, 2011, 
Insurance Law §313 was repealed (L. 2011 Pt. Ch. 62 §§12-a, 114(a)) 
and superseded by Financial Services Law §206(f) (L. 2011 Pt. A Ch. 62 
§§1, 114(a)). I will refer to amounts recovered by the Department 
pursuant to Insurance Law §313 or Financial Services Law §206(f) as 
11§313 recoveries". 
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20. From April 19, 1989 to April 1, 2012, Insurance Law 

§332 provided that: 

a) The expeJ.1:ses of the department, excluding the 
expenses of the supervision of employee welfare 
funds, for any fiscal year, including all direct 
and indirect costs, as approved by the director 
of the budget and audited by the comptroller, 
except as otherwise provided by sections one 
hundred fifty-one and t,vo hundred twenty-eight of 
the workers' compensation law and by section 
sixty of the volunteer firefighters' benefit law, 
~hall be assessed bLthe supe:r:intendent pro rata 
upon all domestic insurers and all licensed 
United States branches of alien insurers 
domic in this state within the meaning of 
paragraph four of subsection (b) of section seven 
thousand four hundred eight of this chapter, in 
proportion to the gross direct premiums and other 
considerations, written or received by them in 
this state during the calendar year ending 
December thirty-first immediately preceding the 
end of the fiscal year for which the assessment 
is made (less return premiums and considerations 
thereon) for policies or contracts of insurance 
covering property or risks resident or located in 
this state the issuance of which policies or 
contracts requires a license from the 
superintendent; and the superintendent shall levy 
and collect such assessments and pay the same 
into the state treasury, subject to the 
provisions of section one hundred twenty-one of 
the state finance law and subsection (b) hereof. 

(b) For each fiscal year commencing on or after 
April first, nineteen hundred eighty-three, a 
partial payment shall be made by each insurer 
subject to this section in a sum equal to twenty
five per centum of the annual expenses assessed 
upon it for the fiscal year as estimated by the 
superintendent. Such payment shall be made on 
March tenth of the preceding fiscal year and on 
June tenth, September tenth and December tenth of 
each year, or at such other dates as the director 
of the budget may prescribe. Provided, however, 
that the payment due March tenth, nineteen 
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hundred eighty-three for the fiscal year 
beginning April first, nineteen hundred eighty
three shall not be required to be paid until June 
tenth, nineteen hundred eighty-three. The 
balance of assessments for the fiscal year shall 
be paid upon determination of the actual amount 
due in accordance with the provisions of this 
section. Any overpayment of annual assessment 
resulting from complying with the requirements of 
this subsection shall be refunded or at the 
option of the assessed applied as a credit 
against the assessment for the succeeding fiscal 
year. The partial payment schedule provided for 
herein shall not be applicable to any insurer 
whose annual assessment pursuant to this section 
for the fiscal year is estimated to be less than 
one hundred dollars and such insurers shall make 
a single annual payment on or before September 
thirtieth of the fiscal year. 

(emphasis added) . 

21. On March 31, 2011, the Legislature repealed Insurance 

Law §332, effective April 1, 2012. L. 2011 Ch. 62 Pt. A §§15, 

114(b) . 

22. On March 31, 2011, the Legislature enacted Financial 

Services Law §206, which took effect October 3, 2011. L. 2011 

Ch. 62 Pt. A §§1, 114(a). Since October 3, 2011, Financial 

Services Law §206(a) and (b) has provided that: 

(a) For each fiscal year commencing on or after April 
first, two thousand twelve, assessments to defray 
operating expenses, including all direct and indirect 
costs, of the department, except expenses incurred in 
the liquidation of banking organizations, shall be 
assessed by the superintendent in accordance with this 
subsection. Persons regulated under the insurance law 
shall be assessed by the superintendent for the 
operating expenses of the department that are solely 
attributable to regulating persons under the insurance 
law, which shall include any expenses that were 
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permissible to be assessed in :iscal year two thousand 
nine-two thousand ten, with the assessments allocated 
pro rata upon all domestic insurers and all licensed 
United States branches 0: alien insurers domiciled in 
this stCite within the meaning of paragraph four of 
subsection (b) of section seven thousand four hundred 
eight of the insurance law, in proportion to the gross 
direct premiums and other considerations, written or 
received by them in this state during the calendar 
year ending December thirty-first immediately 
preceding the end of the fiscal year for which the 
assessment is made (less return premiums and 
considerations thereon) for policies or contracts of 
insurance covering property or risks resident or 
located in this state the issuance of which policies 
or contracts requires a license from the 
superintendent. Persons regulated under the banking 
law shall be assessed by the superintendent for the 
operating expenses of the department that are solely 
attributable to regulating persons under the banking 
law in such proportions as the superintendent shall 
deem just and reasonable. Operating expenses of the 
department not covered by the assessments set forth 
above shall be assessed by the superintendent in such 
proportions as the superintendent shall deem just and 
reasonable upon all domestic insurers and all licensed 
United States branches of alien insurers domiciled in 
this state within the meaning of paragraph four 0: 
subsection (b) of section seven thousand four hundred 
eight of the insurance law, and upon any regulated 
person under the banking law, other than mortgage loan 
originators, except as otherwise provided by sections 
one hundred fifty-one and two hundred twenty-eight of 
the workers' compensation law and by section sixty of 
the volunteer firefighters' benefit law. The 
provisions of this subsection shall not be applicable 
to a bank holding company, as that term is de:ined in 
article three-A of the banking law. Persons regulated 
under the banking law will not be assessed for 
expenses that the superintendent deems to bene:it 
solely persons regulated under the insurance law, and 
persons regulated under the insurance law will not be 
assessed for expenses that the superintendent deems to 
benefit solely persons regulated under the banking 
law. 
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(b) For each fiscal year commencing on or after April 
f t, two thousand twelve, a partial payment shall be 
made by each entity subject to section in a sum 
equal to twenty-five per centum, or such other per 
centum or per centums as the superintendent may 
prescribe, of the annual expenses assessed upon it for 
the fiscal year as estimated by the superintendent. 
Such payment shall be made on March tenth of the 
preceding fiscal year and on June tenth, September 
tenth and December tenth of each year, or at such 
other dates as the superintendent may prescribe. The 
balance of assessments for the fiscal year shall be 
paid upon determination of the actual amount due in 
accordance with the provisions of this section. Any 
overpayment of annual assessment resulting from 
complying with the requirements of this subsection 
shall be applied against the next estimated quarterly 
assessment, if less than or equal to such amount, with 
any excess refunded to the assessed. As an 
alternative, if the estimated annual assessment for 
the fiscal year equal to or less than the annual 
minimum assessment set by the superintendent, the 
superintendent may require full payment to be made on 
or before September thirtieth or such other date of 
the fiscal year as the superintendent may determine. 

(emphas added) . 

23. Thus, all special revenue appropriations adopted by the 

Legislature in the enacted budget as the expenses of what was 

formerly the Insurance Department and is currently part of the 

Department of Financial Services that are expended are subject 

to the assessment process established by Insurance Law §332 (IIOW 

Financial Services Law §206). The Department is required by 

statute to levy and collect assessments against all domestic 

insurers and licensed United States branches of alien insurers 
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domiciled in the State of New York {hereinafter "§332 insurers,,)7 

to pay for such expenditures. 

24. Foreign insurers have never been subject to §332 

assessments for the simple reason that, as stated in the 

legislative history to L. 1940 Ch. 824 §1 (Exhibit "A"), 

imposing an assessment on foreign insurers would invite similar 

retaliatory legislation by other States. Imposing §332 

assessments upon foreign insurers doing business in New York 

would have the desirable effect of increasing the pool of 

insurers subject to §332 assessments and thereby reduce the 

amounts of §332 assessments paid by domestic insurance 

companies. However, it would also have the undesirable, and, 

indeed, potentially catastrophic, effect of subjecting domestic 

insurance companies to similar assessments by many or possibly 

all of the other 49 States in the Union. 

25. All monies recovered by the Department from §332 

insurers, in response to §332 assessments, are deposited into 

the Department's "339.B6 account". Also contained in this 

account are §313 recoveries (see footnote 6). 

§332 Assessments for Fiscal Years 1983-84 through 2007-08 

26. In accordance with the mandate contained in Insurance 

Law §332, for each fiscal year from 1983 84 through 2007-08, the 

Department issued assessments against all §332 insurers to 

"At present, there are approximately 325 §332 insurers. 
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obtain the expenses of the Department, less amounts recovered 

pursuant to Insurance Law §3l3, as set forth in the special 

revenue appropriations contained in the Department's enacted 

budgets, which were expended." This included both the costs 

allocated to actually running the Department and sub-allocations 

to fund programs administered by other agencies related to the 

conduct of insurance business and the regulatory concerns of the 

Department. 

27. Pursuant to Insurance Law §332(b), for each fiscal year 

from 1983-84 through 2007-08, four quarterly assessment invoices 

were sent to all §332 insurers requiring payment of 25 percent 

of the Department's estimated annual expenses on or before March 

loth of the preceding fiscal year9 and June lOth, September lOth, 

and December lOt~ of the current fiscal year. 10 Estimated 

assessment invoices sent out prior to the Legislature's 

previously noted, on April 19, 1989, the Legislature amended 
Insurance Law §332 to make the Depa?:tment's expenses :Ounded entirely 
through §332 assessments. Prio?: to the April 19, 1989 amendment, the 
expenses of the ;:)epartment for which §332 assessments we?:e levied were 
those tha~ exceeded the a~ount of fees and refunds collected and paid 
into the state treasury. Thus, the §332 assessments levied :Oor fiscal 
years 1983-84 through 1988-89 did r::ot include such amounts. 

'The state fiscal year runs from April through March 31 st
• 

"Prior to the 1984 amendment to what was then Insurance Law §32 
(1,. 1984 eh. 367 Art. III), the ~arterly estimated assessments were 
issued on June 30th, Septe~ber 3Cth, December 31st, arld March lOth of 
each fiscal yea?:. See L. 1972 eh. 944 §2. 
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enactment of the state budget were based upon the Department's 

expenses as set forth in the special revenue appropriations 

contained in the Governor's proposed executive budget. 

Estimated assessment invoices sent out subsequent to the 

enactment of the state budget were based upon the Department's 

expenses as appropriated in the enacted budget. 

28. Pursuant to Insurance Law §332(b), at the end of each 

fiscal year from 1983-84 through 2007-08, after the Department 

had calculated its actual expenses for the preceding fiscal 

year, and deducted therefrom amounts collected pursuant to 

Insurance Law §313, a final true-up bill was sent to all §332 

insurers. Any §332 insurer whose four quarterly payments 

totaled less than its pro rata share of the actual expenses of 

the Department would be billed for the amount of the 

underpayment. Any §332 insurer whose four quarterly payments 

totaled more than its pro rata share of the final §332 

assessment amount could choose either to receive a refund for 

such overpayment or a credit against the §332 insurer's 

assessment for the succeeding fiscal year. 

29. Each §332 insurer's pro rata share of the total §332 

assessment amount is calculated by dividing the insurer's 
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assessable premiums" (which are obtained from the insurer's 

annual statement filed with the Department) by the assessable 

premiums of all §332 insurers and then multiplying the resulting 

figure by the total §332 assessment amount. 

December 20, 2005 Hearing of the Assembly Standing Committee on 
Insurance 

30. On December 20, 2005, the Assembly Standing committee 

on Insurance held a hearing" [tlo review the spending of 

suballocations from the State Insurance Department (SID) budget, 

and examine the practice with regard to its financial soundness 

and fairness to insurance consumers." Submitted herewith as 

Exhibit "C" is a copy of the notice of public hearing. 

Submitted herewith as Exhibit "D" is a copy of the transcript of 

the hearing. 

31. The witnesses who testified at the hearing were Louis 

Pietroluongo, then First Deputy Superintendent of Insurance; 

Frank Milano, then Acting Secretary of State; Dennis Whalen, 

then Executive Deputy Commissioner of Health; Kathy Bennett, 

then Chief of the Attorney General's Legislative Bureau; Paul 

"Assessable premiums are "gross direct premiums and other 
considerations, written or received by [insurers] in this state during 
the calendar year ending December thirty-first immediately preceding 
the er.d of the ::,-scal year ::or which the assessment is Il'.ade (less 
return premiums and considerations thereon) for policies or contracts 
of insurance covering property or risks resident Or located in this 
state the issuance of which pOlicies or contracts requires a license 
fro," the superintendent." :nsurance Law §332 (a) (now Financial 
Services Law §206(a)). 
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Macielak, President of intervenor-plaintiff, the New York Health 

Plan Association, Inc.; and Blair Horner, then Legislative 

Counsel to the New York Public Interest Group. 

32. After presenting his opening remarks (a copy of which 

are submitted herewith as Exhibit "E"), Mr. Pietroluongo 

explained that it is the Department's mission to supervise and 

regulate the business of insurance in New York State for the 

benefit and protection of insurance consumers. He also stated 

that, while the Department capable of conducting its 

regulatory functions, there are numerous insurance programs that 

could be implemented for the benefit of consumers that the 

Department does not have the requisite experience or 

jurisdiction to implement and oversee. Mr. Pietroluongo further 

testified that the programs being funded through sub-allocations 

advance the Department's mission; have a clear nexus to 

insurance consumers and the insurance industry; and produce 

savings for insurance consumers in the form of reduced premiums, 

better health care, or lower property damage cost, and that such 

benefits far outweigh the costs associated with these programs. 

Exhibit "D" pp. 8-9, 23-24. Mr. Pietroluongo then discussed 

each of the programs funded through sub-allocations from the 
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Department's budget and how the insurance consumer benefits from 

those programs. 12 Exhibit "D" pp. 9-23. 

33. As for the others testifying, Mr. Whalen explained the 

nexus between the Department's mission and the sub-allocated 

programs administered by the Department of Health. Exhibit "D" 

pp. 32-35, 62. Mr. Milano articulated the relationship between 

the functions of the Department and the sub-allocated programs 

administered by the Department of State. Exhibit "D" pp. 45-54, 

64-65. Ms. Bennett explained the nexus between the Department's 

mission and the sub-allocated programs administered by the 

Department of Law. Exhibit "D" pp. 66-77. 

34. Mr. Macielak then articulated the New York Health Plan 

Association's objections to the sub-allocations (Exhibit "D" pp. 

84-97) and Mr. Horner stated the New York Public Interest 

Group's position on the sub-allocations (Exhibit "D" pp. 97-

113) 

35. On April 11, 2006, the Legislature enacted the 

Department's 2006-07 budget, which contained 17 sub-allocations 

to the Banking Department, the Department of State, the 

Department of Health, the Inspector General, the Department of 

"The nexus between the Department's mission and the programs 
funded by the challenged sub-allocations is described in detail below 
and in the accompanying affidavits from the agencies that administer 
the sub-allocated programs. 
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Law, and the Division of Criminal Jus Services. L. 2006 Ch. 

55. 

Plaintiff/Plaintiff-Intervenor Insurance Companies 

36. Plaintiff/plaintiff-intervenors American Transit 

Insurance Company; Eveready Insurance Company; Greater New 

York Mutual Insurance Company; Kingstone Insurance 

company;'3 Merchants Insurance Group; Utica Mutual Insurance 

Company; Aetna Health Inc.; Aetna Health Insurance Company of 

New York; CDPHP Universal Benefits, Inc.; Capital Dis ct 

Physicians' Health Plan, Inc.; Health Net of New York, Inc.; 

Health Net Insurance of New York, Inc.; HealthNow New York Inc.; 

Independent Health Association, Inc.; Independent Health 

Benefits Corporation; MVP Health Plan, Inc.; MVP Health Insurance 

Company; MVP Health Services Corp.; Preferred Assurance 

Company; Oxford Health Insurance, Inc.; Oxford Health Plans 

(NY), Inc.; UnitedHealthcare Insurance Company of New York; 

and UnitedHealthcare of New York, Inc. are 23 domestic insurance 

companies authorized by the Department to do business in New 

York State. 

37. MVP Health Plan, Inc. has been subject to §332 

assessments since 1983. Capital District Physicians' Health 

Plan, Inc. has been subject to §332 assessments since 1984. 

to July 2009, Kingstone Insurance Company was known as 
Commercial Insurance Company. 
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Aetna Health Inc.; Aetna Health Insurance Company of New York; 

and Oxford Health Plans (NY), Inc. have been subject to §332 

assessments since 1986. Health Net of New York, Inc.; Oxford 

Health Insurance, Inc. and UnitedHealthcare of New York, Inc. 

have been subject to §332 assessments since 1987. CDPHP 

Universal Benefits, Inc. has been subject to §332 assessments 

since 1997. Health Net Insurance of New York, Inc. has been 

subject to §332 assessments since 1990. Independent Health 

Benefits Corporation has been subject to §332 assessments since 

1995. MVP Health Insurance Company has been subject to §332 

assessments since 2001. MVP Health Services Corp. has been 

subject to §332 assessments since 1993. Preferred Assurance 

Company has been subject to §332 assessments since 1992. 

UnitedHealthcare Insurance Company of New York has been subject 

to §332 assessments since 1995. The other eight plaintiff/ 

plaintiff-intervenor insurance companies have been subject to 

§332 assessments since before 1983. 14 

38. During calendar year 2008, the assessable premiums 

(those that formed the basis for determining their pro rata 

share of the §332 assessment amount for fiscal year 2008-09) for 

each plaintiff/plaintiff-intervenor insurance company was: 

14As noted above, the first sub-allocation appeared in the 
Department's enacted budget for fiscal year 1983-84. L. 1983 Ch. 50. 

21 



American Transit Insurance Co.: $158,903,706 
Eveready Insurance Co.: $13,586,224 
Greater New York Mutual Insurance Co.: $101,364,361 
Kingstone Insurance Co.: $25,221,789 
Merchants Mutual Insurance Co.: $81,770,999 
Utica Mutual Insurance Co.: $72,433,656, 
Aetna Health Inc.: $518,442,111 
Aetna Health Insurance Co. of New York: $12,746,719 
Capital District Physicians' Health Plan, Inc.: $592,421,910 
CDPHP Universal Benefits, Inc.: $149,230,900 
Health Net Insurance of New York, Inc.: $588,522,659, 
Health Net of New York, Inc.: $465,018,235 
Healthnow New York, Inc.: $1,582,423,145 
Independent Health Association, Inc.: $399,163,114 
Independent Health Benefits Corporation: $381,538,784 
MVP Health Insurance Co.: $117,637,012 
MVP Health Plan, Inc.: $681,074,683 
MVP Health Services Corp.: $3,993,424 
Oxford Health Insurance, Inc.: $3,374,614,559 
Oxford Health Plans (NY), Inc.: $1,342,828,115 
Preferred Assurance Co.: $54,079,683 
Unitedhealthcare Insurance Co. of New York: $4,667,533,356 
Unitedhealthcare of New York, Inc.: $81 

§332 Assessments for Fiscal Year 2008-09 

39. In accordance with the mandate of Insurance Law §332 

and L. 2009 Ch. 2 Part H §1 (see accompanying affidavit of Mary 

Beth Labate ("Labate Aff.") "15-16), for fiscal year 2008-09, 

the Department issued assessments against all §332 insurers to 

obtain the expenses of the Department, less amounts recovered 

pursuant to Insurance Law §313, as set forth in the special 

revenue appropriations adopted by the Legislature in the 

Department's enacted budget. 

40. On February 5, 2008, May 5, 2008, and August 5, 2008, 

the Department issued the first three quarterly §332 assessment 

bills for fiscal year 2008-09 to all §332 insurers. Submitted 
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herewith as Exhibits "I", "J", and "K" are copies of those bills 

that were sent to the plaintiff/plaintiff-intervenor insurance 

companies. Each of the first three quarterly bills for fiscal 

year 2008-09 billed each insurer for 25 percent of its pro rata 

share of $206,000,000. That amount represented the Department's 

total special revenue appropriations contained in the 2008-09 

executive budget ($217,223,000), less the amount of the 

examination expenses that the Department estimated it would 

recover, pursuant to Insurance Law §313, during fiscal year 

2008-09. 

41. On November 5, 2008, the Department issued the fourth 

quarterly §332 assessment bill for fiscal 2008-09 to all 

§332 insurers. Submitted herewith as Exhibit "L" is a copy of 

the fourth quarterly §332 assessment bil that were sent to the 

plaintiff/plaintiff-intervenor insurance companies. '5 The fourth 

quarterly bills for fiscal year 2008 09 billed each §332 insurer 

for its pro rata share of $224,500,000, less the amounts paid by 

the insurer in response to the f t three quarterly 2008-09 

assessments. The $224,500,000 figure represented the portion of 

$252,042,000 that the Department estimated would be expended 

during fiscal year 2008-09, after taking into account 

anticipated recoveries under Insurance Law §313. The 

"UnitedHealthcare of New York, Inc. was not issued a fourth 
quarterly assessmen~ bill for f~scal year 2008-09. 
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$252,042,000 figure represented the Department's initial special 

revenue appropriation of $240,408,000 plus the $11,634,000 

increase in the Department's budget based upon two salary bills 

(L. 2008 Ch. 10; L. 2008 Ch. 114). See Labate Aff. ,,9, 11. 

42. In response to the enactment of L. 2009 Ch. 2 Part H §1 

see Labate Aff. "15 16), on February 10, 2009, the Department 

issued a so-called fifth quarterly §332 assessment bill to all 

§332 insurers for fiscal year 2008-09. Submitted herewith as 

Exhibit "M" is a copy of the fifth quarterly §332 assessment 

bills sent to the plaintiff/plaintiff-intervenor insurance 

companies. l6 The fifth quarterly bills for fiscal year 2008-09 

billed each insurer for its pro rata share of $443,075,600 (the 

Department's total spec revenue appropriation for fiscal year 

2008-09 see Labate Aff. "9-13)), less the amounts of payments 

made in response to the first four quarterly bills. 

43. On December 15, 2009, the Department issued a final 

true-up §332 assessment bill to all §332 insurers for fiscal 

year 2008-09. Submitted herewith as Exhibit "N" is a copy of 

the final true-up §332 assessment bills sent to the plaintiff/ 

plaintiff-intervenor insurance companies. The final trued 

up the total §332 assessment amount based upon the recoveries 

obtained by the Department, pursuant to Insurance Law §3l3, 

16UnitedHealthcare of New York, Inc. was not issued a fifth 
quarterly bill for fiscal year 2008-09. 
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during fiscal year 2008-09. In other words, the true-up reduced 

the total §332 assessment amount from $443,075,600 (the total 

special revenue appropriation amount) to $434,812,321 (the total 

special revenue appropriation amount less the §313 recoveries). 

The final bill also trued up the allocation of the revised §332 

assessment amount ($434,812,321) among all §332 insurers based 

upon: (a) updates to the premium information from which the 

estimated §332 assessment amounts had been allocated among all 

insurers in the first five quarterly bills; and (b) any over or 

underpayments made by the §332 insurers during prior assessment 

years. After the final true-up, the §332 assessment amount for 

each §332 insurer for fiscal year 2008-09 was .858 percent of 

the assessable premiums for that insurance company for calendar 

year 2008. 

44. Submitted herewith as Exhibit "0" is a chart that 

reflects the amounts of the five quarterly §332 assessment bills 

issued to the plaintiff/plaintiff-intervenor insurance companies 

for fiscal year 2008-09, as well as the amounts of the final 

true-up bills or refunds. 

§332 Assessments for Fiscal Year 2009-10 

45. In accordance with the mandate of Insurance Law §332 

and L. 2009 Ch. 503 Part E §5 (see Labate Aff. ~~23-24), for 

fiscal year 2009-10, the Department issued assessments against 

all §332 insurers to obtain the expenses of the Department, less 
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amounts recovered pursuant to Insurance Law §313, as set forth 

in the special revenue appropriations adopted by the Legislature 

in the Department's enacted budget. 

46. On February 5, 2009, the Department issued the first 

quarterly §332 assessment bills for fiscal year 2009-10 to all 

§332 insurers. Submitted herewith as Exhibit "R" is a copy of 

the first quarterly §332 assessment bills sent to the plaintiff/ 

plaintiff-intervenor insurance companies. '7 The first quarterly 

bills for fiscal year 2009-10 billed each insurer for 25 percent 

of its pro rata share of $531,000,000. That amount represented 

the Department's total special revenue appropriations contained 

in the 2009-10 executive budget ($542,074,900), less the amount 

of the examination expenses that the Department estimated it 

would recover, pursuant to Insurance Law §313, during fiscal 

year 2009-10. 

47. On May 5, 2009 and August 5, 2009, the Department 

issued the second and third quarterly §332 assessment bills for 

fiscal year 2009-10 to all §332 insurers. Submitted herewith as 

Exhibits "S" and "T" are copies of the second and third 

quarterly §332 assessment bills sent to the plaintiff/p1aintiff-

17Un itedHealthcare of New York, Inc. was not issued a first 
quarterly bill for fiscal year 2009-10. 
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intervenor insurance companies." s The second and third quarterly 

bills for fiscal year 2009-10 billed each insurer for 25 percent 

of its pro rata share of $416,000,000. That amount represented 

$455,825,000 (the Department's enacted special revenue 

appropriation for fiscal year 2009-10, not including the 

$5,900,000 re-appropriation), less the amount of the examination 

expenses that the Department estimated it would recover, 

pursuant to Insurance Law §313, during fiscal year 2009-10. 

48. On November 5, 2009, the Department issued the fourth 

quarterly §332 assessment bills for fiscal year 2009-10 to all 

§332 insurers. Submitted herewith as Exhibit "U" are copies of 

the fourth quarterly §332 assessment bills sent to the 

plaintiff/plaintiff-intervenor insurance companies."9 The fourth 

quarterly bills for fiscal year 2009-10 billed each insurer for 

its pro rata share of $450,673,207, less any payments made by 

the insurers in response to the first three quarterly billings. 

The $450,673,207 amount represented $461,725,000 (the 

Department's total enacted special revenue appropriation (see 

Labate Aff. ~19-21)) less the amount of the examination expenses 

that the Department estimated it would recover, pursuant to 

Insurance Law §313, during fiscal year 2009-10. 

18UnitedHealthcare of New York, Inc. was not issued a second or 
third quarterly bill for fiscal year 2009-10. 

19 Independent Health Association, Inc. was not issued a fourth 
quarterly bill for fiscal year 2009-10. 
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49. On December 22, 2010, the Department issued a final 

true-up §332 assessment bill to all §332 insurers for fiscal 

year 2009-10. Submitted herewith as Exhibit "V" are copies of 

the final true-up §332 assessment bills sent to the plaintiff/ 

plaintiff-intervenor insurance companies. The final bill trued 

up the total §332 assessment amount based upon the recoveries 

obtained by the Department, pursuant to Insurance Law §3l3, 

during fiscal year 2009-10. In other words, the true-up reduced 

the total §332 assessment amount from $461,725,000 (the total 

special revenue appropriation amount) to $441,708,814 (the total 

appropriation amount less the §3l3 recoveries). The final bill 

also trued up the allocation of the revised §332 assessment 

amount ($441,708,814) among all §332 insurers based upon: (a) 

updates to the premium information from which the estimated §332 

assessment amounts had been allocated among all insurers in the 

first four quarterly bills; and (b) any over or underpayments 

made by the §332 insurers during prior assessment years. After 

the final true-up, the §332 assessment amount for each §332 

insurer for fiscal year 2009-10 was .883 percent of the 

assessable premiums for that insurance company for calendar year 

2009. 

50. Submitted herewith as Exhibit "W" is a chart that 

reflects the amounts of the four quarterly §332 assessment bills 

issued to the plaintiff/plaintiff-intervenor insurance companies 
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for fiscal year 2009-10, as well as the amounts of the final 

true-up bills or refunds. 

§332 Assessments for Fiscal Year 2010-11 

51. In accordance with the mandate of Insurance Law §332 

and L. 2010 Ch. 56 Part JJ §14 (see Labate Aff. ~~35-36), for 

fiscal year 2010-11, the Department issued assessments against 

all §332 insurers to obtain the expenses of the Department, less 

amounts recovered pursuant to Insurance Law §313, as set forth 

in the special revenue appropriations adopted by the Legislature 

in the Department's enacted budget. 

52. On February 5, 2010, the Department issued the first 

quarterly §332 assessment bills for fiscal year 2010-11 to all 

§332 insurers. Submitted herewith as Exhibit "CC" is a copy of 

the first quarterly §332 assessment bills sent to the plaintiff/ 

plaintiff-intervenor insurance companies. 20 The first quarterly 

bills for fiscal year 2010-11 billed each insurer for 25 percent 

of its pro rata share of $438,400,000. That amount represented 

the Department's total special revenue appropriations contained 

in the 2010-11 executive budget ($450,340,555), less the amount 

of the examination expenses that the Department estimated it 

would recover, pursuant to Insurance Law §313, during fiscal 

year 2010-11. 

2°UnitedHealthcare of New York, Inc. was not issued a first 
quarterly bill for fiscal year 2010-11. 
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53. On May 5, 2010 and August 5, 2010, the Department 

issued the second and third quarterly §332 assessment bills for 

fiscal year 2010-11 to all §332 insurers. Submitted herewith as 

Exhibits "DD" and "EE" are copies of the second and third 

quarterly §332 assessment bills sent to the plaintiff/plaintiff-

intervenor insurance companies. 21 The second and third quarterly 

bills for fiscal year 2010-11 billed each insurer for 25 percent 

of its pro rata share of $438,379,104. That amount represented 

$455,963,555 (the Department's total enacted special revenue 

appropriation for fiscal year 2010-11 (see Labate Aff. ~~31-

33)), less the amount of the examination expenses that the 

Department estimated it would recover, pursuant to Insurance Law 

§313, during fiscal year 2010-11. 

54. On November 5, 2010, the Department issued the fourth 

quarterly §332 assessment bills for fiscal year 2010-11 to all 

§332 insurers. Submitted herewith as Exhibit "FF" is a copy of 

the fourth quarterly §332 assessment bills sent to the 

plaintiff/plaintiff-intervenor insurance companies. 22 The fourth 

quarterly bills for fiscal year 2010-11 billed each insurer for 

its pro rata share of $444,002,490, less any payments made by 

the insurers in response to the first three quarterly billings. 

21UnitedHealthcare of New York, Inc. was not issued a second or 
third quarterly bill for fiscal year 2010-11. 

2'UnitedHealthcare of New York, Inc. was not issued a fourth 
quarterly bill for fiscal year 2010-11. 
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The $~44,002,490 amount represented $455,963,555 (the 

Department's total enacted special revenue appropriation) less 

the amount of the examination expenses that the Department 

estimated it would recover, pursuant to Insurance Law §313, 

during fiscal year 2010-11. 

55. On September 15, 2011, the Department issued a final 

true-up §332 assessment bill to all §332 insurers for fiscal 

year 2010-11. Submitted herewith as Exhibit "GG" are copies of 

the final true-up §332 assessment bills sent to the plaintiff/ 

plaintiff-intervenor insurance companies. 2
) The final bill trued 

up the total §332 assessment amount based upon the recoveries 

obtained by the Department, pursuant to Insurance Law §313, 

during fiscal year 2010-11. In other words, the true-up reduced 

the total §332 assessment amount from $455,963,555 (the total 

special revenue appropriation amount) to $439,184,912 (the total 

appropriation amount less the §313 recoveries). The final bill 

also trued up the allocation of the revised §332 assessment 

amount ($439,184,912) among all §332 insurers based upon: (a) 

updates to the premium information from which the estimated §332 

assess!nent amounts had been allocated a:r,ong all insurers in the 

first four quarterly bills; and (b) any over or underpayments 

made by the §332 insurers during prior assessment years. After 

-----""--
"UnitedHealthcare of New York, Inc. was not iss:led a final 

true-up bill for fiscal year 20:0-11. 
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the final true-up, the §332 assessment amount for each §332 

insurer for fiscal year 2010-11 was .901 percent of the 

assessable premiums for that insurance company for calendar year 

2010. 

56. Submitted herewith as Exhibit "HH" is a chart that 

reflects the amounts of the four quarterly §332 assessment bills 

issued to the plaintiff/plaintiff-intervenor insurance companies 

for fiscal year 2010-11, as well as the amounts of the final 

true-up bills or refunds. 

§332 Assessments for Fiscal Year 2011-12 

57. In accordance with the mandate of Insurance Law §332 

and Financial Services Law §206,24 for fiscal year 2011-12, the 

Department issued assessments against all §332 insurers to 

obtain the expenses of the Department, less amounts recovered 

pursuant to Insurance Law §313, as set forth in the special 

revenue appropriations contained in the Department's enacted 

budget, which were expended.'s 

58. On February 5, 2011, the Department issued the first 

quarterly §332 assessment bills for fiscal year 2011-12 to all 

24As previously noted, on March 31, 2011, the Legislature repealed 
Insurance Law §332 (effective April 1, 2012) and enacted Financial 
Services Law §206 (effective October 3, 2011). 

2'Unlike the three previous fiscal years, for fiscal year 2011-12, 
the Legislature did not enact a statute providing that the §332 
assessment amount would be equal to the total value of the 
Department's enacted appropriations. 
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§332 insurers. Submitted herewith as Exhibit "MM" are copies of 

the first quarterly §332 assessment bills sent to the 

plaintiff/plaintiff-intervenor insurance companies. 26 The first 

quarterly bills for fiscal year 2011-12 billed each insurer for 

25 percent of its pro rata share of $424,397,329. That amount 

represented 96 percent of the Department's total special revenue 

appropriations contained in the 2011-12 executive budget 

($436,528,318), less the amount of the examination expenses that 

the Department estimated it would recover, pursuant to Insurance 

Law §3l3, during fiscal year 2011-12. 

59. On May 5, 2011, the Department issued the second 

quarterly §332 assessment bills for fiscal year 2011-12 to all 

§332 insurers. Submitted herewith as Exhibit "NN" are copies of 

the second quarte §332 assessment bills sent to the 

plaintiff/plaintiff intervenor insurance companies. 27 The second 

quarterly bills for fiscal year 2011-12 billed each insurer for 

25 percent of its pro rata share of $424,397,329. That amount 

represented $436,528,318 (the Department's estimated 

expenditures for fiscal year 2011-12), less the amount of the 

examination expenses that the Department estimated it would 

2·UnitedHealthcare of New York, Inc. was not issued a first 
quarterly bill for fiscal year 2011-12. 

"UnicedHea1thcare of New York, Inc. was not issued a second 
quarter~y bi:l for fiscal year 2011-:2. 
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recover, pursuant to Insurance Law §313, during fiscal year 

2011-12. 

60. On August 5, 2011, the Department issued the third 

quarterly §332 assessment bills for fiscal year 2011-12 to all 

§332 insurers. Submitted herewith as Exhibit "00" is a copy of 

the third quarterly §332 assessment bills sent to the 

plaintiff/plaintiff-intervenor insurance companies.'s The third 

quarterly bills for fiscal year 2011-12 billed each insurer for 

25 percent of its pro rata share of $424,397,662. That amount 

represented $426,528,318 (the Department's estimated 

expenditures for fiscal year 2011-12), less the amount of the 

examination expenses that the Department estimated it would 

recover, pursuant to Insurance Law §313, during fiscal year 

2011-12. 

61. On November 5, 2011, the Department issued the fourth 

quarterly §332 assessment bills for fiscal year 2011-12 to all 

§332 insurers. Submitted herewith as Exhibit "PP" are copies of 

the fourth quarterly §332 assessment bills sent to the 

plaintiff/plaintiff-intervenor insurance companies.'9 The fourth 

quarterly bills for fiscal year 2011-12 billed each insurer for 

28UnitedHealthcare of New York, Inc. was not issued a third 
quarterly bill for fiscal year 2011-12. 

29UnitedHealthcare of New York, Inc., Health Net of New York, 
Inc., and MVP Health Plan, Inc. were not issued a fourth quarterly 
bill for fiscal year 2011-12. 
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s pro rata share of $411,430,376, less any payments made by 

the insurers in response to the first three quarterly billings. 

The $411,430,376 amount represented $423,561,032 (the 

Department's revised estimated expenditures for 2011-12), less 

the amount of the examination expenses that the Department 

estimated it would recover, pursuant to Financial Services Law 

§206(f) ,30 during fiscal year 2011-12. 

62. On January 15, 2013, the Department issued a final 

true-up §332 assessment bill to all §332 insurers for fiscal 

year 2011-12. Submitted herewith as Exhibit "00" are copies of 

the final true-up §332 assessment bills sent to the plaintiff/ 

plaintiff-intervenor insurance companies. 31 The final bill trued 

up the total §332 assessment amount based upon the Department's 

actual expenses for fiscal year 2011-12 and recoveries obtained 

by the Department, pursuant to Financial Services Law §206(f), 

during fiscal year 2011-12. The trued up amount was 

$395,853,486 (the total amount expended less the §313 

recoveries) . The final bill also trued up the allocation of the 

actual §332 assessment amount ($395,853,486) among all §332 

insurers based upon: (a) updates to the premium information from 

vlhich the estimated §332 assessment amounts had been allocated 

}OSee footnote 6. 

3lUnitedHealthcare of New York, Inc. was not issued a final 
true up bill for fiscal year 2011-12. 
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among all insurers in the first four quarterly bills; and (b) 

any over or underpayments made by the §332 insurers during prior 

assessment years. After the final true-up, the §332 assessment 

amount for each §332 insurer for fiscal year 2011-12 was .806 

percent of the assessable premiums for that insurance company 

for calendar year 2011. 

63. Submitted herewith as Exhibit "RR" is a chart that 

reflects the amounts of the four quarterly §332 assessment bills 

issued to the plaintiff/plaintiff-intervenor insurance companies 

for fiscal year 2011-12, as well as the amount of the final 

true-up bill or refund. 

The Legislature Properly Included the Challenged Sub-Allocations 
in the Department's Enacted Budgets for Fiscal Years 2008-09 
through 2011-12 

64. The challenged sub-allocations contained in the 

Department's enacted budgets for fiscal years 2008-09 through 

2011-12 constitute the Department's appropriate costs. 

Costs Arising From Department-Administered Programs 

65. The sub-allocation to the Office of the Inspector 

General constitutes an appropriate cost of the Department since 

it is an expense directly associated with the administration of 

the Department. The appropriations for the Healthy New York 

Program, the Health Maintenance Organization Direct Pay Market 

Program, and the Pilot Program for Entertainment Industry 

Employees constitute the Department's appropriate costs since 
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these are programs administered by the Department to provide New 

Yorkers with affordable insurance coverage, which is one of the 

Department's most important functions. That these programs are 

integral to the Department's mission is evidenced by their 

inclusion in the Insurance Law itself. See,~, Insurance Law 

§§1122 (Pilot Program for Entertainment Industry Employees); 

4326 and 4327 (Healthy New York Program); and 4321, 4321-a, 

4322, and 4322-a (HMO Direct Pay Program) 

Office of the Inspector General 

66. The expenses of the Department contained in the laws 

that enacted appropriations for fiscal years from 2008-09 

through 2011-12 included sub-allocations to the Office of the 

State Inspector General. 32 As the accompanying affidavit of 

Michael Clarke explains, the Department is just one of several 

state agencies without their own statutory inspectors general 

that contribute an appropriate amount to support the statutorily 

mandated activities of the Inspector General to detect and deter 

misconduct in the agencies and to train agency staff on issues 

relating to the prevention of government corruption, fraud, 

criminal activity, conflicts of interest, and abuse. See 

Executive Law §§51 (giving the Office of the Inspector General 

jurisdiction over any agency, like the Department, that lacks 

"This sub-allocation has been contained in the Department's 
budget since fiscal year 1997-98. 

37 



its own inspector general), 53 (requiring Office of Inspector 

General to serve as watchdog against unethical and unlawful 

activities at the Department and any other covered agency) . 

Accordingly, the sub-allocation to the Inspector General is an 

expense directly associated with the Department's administration 

and, therefore, constitutes an appropriate cost of the 

Department. 

Healthy New York Program and Health Maintenance 
Organization Direct Pay Market Program 

67. The Healthy New York Program and the Health Maintenance 

Organization Direct Pay Market Program have been administered by 

the Department since the programs' inception in January 2001. 

See Insurance Law §§4326 (establishing Healthy New York program 

for individuals); 4327 (establishing Healthy New York program 

for small groups); 4321, 432l-a, 4322, and 4322-a (providing 

authority and funding for Health Maintenance Organization Direct 

Pay Program) . 

68. During fiscal years 2001-02 through 2005-06, the Health 

Care Reform Act provided a pool of monies that funded the 

Healthy New York Program and the Health Maintenance Organization 

Direct Pay Market Program. During fiscal years 2006-07 and 

2007-08, funds for the operation of these programs were 

appropriated in the Department of Health's budget and sub-

allocated to the Department. 
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69. For fiscal years 2008-09 through 2011-12, the 

Legislature included the Healthy New York Program and the Health 

Maintenance Organization Direct Pay Market Program 

appropriations in the Department's enacted budget, rather than 

funding the program through the Department of Health's budget. 

70. As the accompanying affidavit of Patricia Swolak 

("Swolak Aff.") explains, the Healthy New York Program and the 

Health Maintenance Organization Direct Pay Market Program 

provide more affordable insurance coverage to New Yorkers -- and 

ensuring the availability of such coverage is one of the 

Department's most important functions. These programs also 

provide insurance companies with customers who could not 

otherwise afford to purchase insurance policies. Swolak Aff. 

~~4-7. 

pilot Program for Entertainment Industry Employees 

71. The pilot Program for Entertainment Industry Employees 

has been administered by the Department since it became 

operational in January 2005. See Insurance Law §1122 

(establishing the pilot Program). 

72. During fiscal years 2005-06 through 2007-08, funds for 

the program were appropriated in the Department of Health's 

budget and sub-allocated to the Department to fund the pilot 

program. 
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73. For fiscal years 2008-09 through 2011-12, the 

Legislature included the appropriation for the entertainment 

industry pilot program in the Department's enacted budget, 

rather than funding the program through the Department of 

Health's budget. 

74. As described in the accompanying affidavit of Patricia 

Swolak, the Pilot Program for Entertainment Industry Employees 

provides more affordable insurance coverage to New Yorkers. As 

previously stated, ensuring the availability of such coverage is 

one of the Department's central functions. Swolak Aff. ~~4, 8-

10. 

Costs Arising from Programs Administered by Other Agencies 

75. The sub-allocations to the Banking Department, the 

Department of State, the Division of Homeland Security and 

Emergency Services, the Department of Health, the Department of 

Law, and the Division of Criminal Justice Services constitute 

appropriate costs of the Department since these sub-allocations 

relate to the conduct of insurance business and the regulatory 

concerns of the Department. Specifically, the sub-allocations 

fund programs that further the Department's functions of, inter 

alia, ensuring the fair treatment of insurance policyholders and 

claimants, regulating insurance companies and rates, keeping 

insurance available and affordable for all consumers in New 

York, keeping the costs of such insurance coverage down, 
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diminishing the occurrence and magnitude of claims filed against 

insurers, and addressing costs resulting from the filing of 

false and fraudulent claims. 

Banking Department 

76. The expenses of the Department contained in the laws 

that enacted appropriations for fiscal years 2008-09 through 

2010-11 included a sub-allocation to the Banking Department's 

Holocaust Claims Processing Office." 

77. As the accompanying affidavit of Anna Rubin explains, 

the Holocaust Claims Processing Office ("HCPO", furthers the 

Department's mission of ensuring the fair treatment of insurance 

policyholders and claimants, by assisting the beneficiaries of 

Holocaust-era insurance policies in recovering monies due under 

the policies that have not been paid by insurers. See Insurance 

Law §2703; see generally Insurance Law Article 27. In fact, the 

largest percentage of individuals who have claims with the HCPO 

are from the State of New York. 

33 This sub-allocation had been contained in the Department's 
budget since fiscal year 1999-2000. Although it was previously part 
of the Banking Department, since it performs functions related to both 
banking and insurance, during fiscal years 2008-09 through 2010-11, 
the Holocaust Claims Processing Office was funded through the budgets 
of both the Banking and Insurance Departments. During that period, 
the Department's share of the Holocaust Claims Processing Office's 
budget was provided by way of a sub-allocation from the Department's 
budget. During fiscal year 2011-12, the Holocaust Claims processing 
Office was not financed through a sub-allocation since that office, 
which had been part of the Banking Department, was now part of the 
Department of Financial Services. 
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Department of State 

78. The expenses of the Department contained in the laws 

that enacted appropriations for fiscal years 2008-09 through 

2011-12 included sub-allocations to the Department of State for 

expenses related to the enforcement, development, and 

maintenance of the state building code. 34 

79. As the accompanying affidavit of Ronald Piester 

explains, the enforcement, development, and maintenance of the 

state building code has a potentially substantial impact on the 

overall costs and availability of insurance in New York State. 

It is beyond cavil that proper adherence to a robust state 

building code in the construction and operation of residential, 

commercial, and public buildings diminishes the occurrence and 

magnitude of claims filed against insurers for death, bodily 

injury, and property damage by protecting life and property from 

fires and other hazards. See Insurance Law §9108(d) 

(acknowledging that code enforcement is a regulatory 

responsibility of the Department) . 

"The non-controversial relationship of the building code sub
allocation to the Department's business is evidenced by the fact that 
it has been contained in the Department's budget since fiscal year 
1984-85. It was originally to the Division of Housing and Community 
Renewal and was moved to the Department of State in fiscal year 1996-
97. 
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Division of Homeland Security and Emergency Services 

80. The Department's budgets for fiscal years 2008-09 

through 2011-12 contained sub-allocations for the following 

programs: (1) the urban search and rescue program; (2) the fire 

prevention and control program and the state fire reporting 

system; (3) developing and promulgating fire safety standards 

for cigarettes; (4) repair and rehabilitation of the state fire 

training academy; (5) fire inspections and fire safety training 

programs at privately operated colleges and universities in New 

York State; and (6) payments related to municipalities fighting 

fires on state property, expenses incurred under the state's 

fire mobilization and mutual aid plan, and training costs 

incurred for training of certain first-line supervisors of paid 

fire departments. 

81. For fiscal years 2008-09 and 2009-10, these sub-

allocations were to the Department of State. For fiscal year 

2010-11, these sub-allocations were to the Division of Homeland 

Security and Emergency Services and/or the Department of State. 

For fiscal year 2011-12, these sub-allocations were to the 

Division of Homeland Security and Emergency Services. 

82. The costs of the Department contained in its enacted 

appropriations have included sub-allocations for the state fire 
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reporting system since fiscal year 1983-84. 35 The sub-

allocations for the urban search and rescue program; fire 

prevention and control; and payments related to municipalities 

fighting fires on state property, the fire mobilization and 

mutual aid plan, and training costs for paid fire departments 

have been part of the Department's budget since fiscal year 

1996-97. The sub-allocations for repair and rehabilitation of 

the state fire training academy and fire inspections and fire 

safety training programs at privately operated colleges and 

universities in New York State have been part of the 

Department's bUdget since fiscal year 2002-03. The sub-

allocation for fire safety standards for cigarettes has been 

part of the Department's budget since fiscal year 2004-05. 36 

83. As the accompanying affidavit of Bryant Stevens 

("Stevens Aff.") explains, these programs have a potentially 

substantial impact on the overall costs and availability of 

insurance in New York State. The Legislature has recognized 

35Aga in, the fact that sub-allocations for the state fire 
reporting system have been included in the Department's budget since 
fiscal year 1983-84 evidences a non-controversial relationship between 
the reporting system and the Department's purposes. 

)'This sub-allocation was specifically to the Department of State 
for fiscal years 2006-07 through 2009-10. For fiscal years 2004-05 
and 2005-06, the sub-allocation for fire safety standards for 
cigarettes was to "other state agencies". 
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that these programs diminish the occurrence and magnitude of 

claims filed against insurers for both personal injury and 

property damage by preventing or mitigating losses of life, 

injuries, and property damage. Stevens Aff. ~6; see, ~, 

Insurance Law §2346 (acknowledging the relationship between 

safety measures and reductions in insurance premiums) . 

84. Mr. Stevens also explains that insurance companies use 

data contained in the fire reporting system to measure and 

manage risk, process claims, and defend lawsuits. Stevens Aff. 

85. As Mr. Stevens further notes, a component of the fire 

prevention and control program is the State fire mobilization 

and mutual aid plan, which frequently involves insurance claims 

and subrogation in connection with reimbursing fire departments 

that assist other jurisdictions. Stevens Aff. ~24. 

86. Finally, as Mr. Stevens states, the making of payments 

related to municipalities fighting fires on State property 

allows municipalities to recoup expenses and losses incurred as 

a result of firefighting services on State property. This 

reimbursement has the potential to obviate the need for 

municipalities to file claims with their insurers for such 

expenses and losses. Stevens Aff. ~49. 
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Department of Health 

87. For fiscal years 2008-09 through 2010-11, the following 

Department of Health programs were financed through a sub

allocation from the Department's budget: (1) the development of 

inpatient hospital rates for insurance payments; (2) the 

certification of managed care programs; (3) the approval of 

managed care implementation plans; (4) the center for community 

health program; (5) the implementation of a forge-proof 

pharmaceutical prescription program; (6) the enhanced newborn 

screening program; (7) the cervical cancer vaccine program; (8) 

the lead poisoning prevention program; (9) the childhood lead 

poisoning primary prevention program; (10) the lead prevention 

program; (11) the childhood obesity program; and (12) the 

immunization program. For fiscal year 2011-12, eleven of these 

sub-allocations appeared in the Insurance Department's budget; 

however, the sub-allocation for the cervical vaccine program was 

replaced with a sub-allocation to the Department of Health for 

family planning services which may include cervical cancer 

vaccine. 

88. The costs of the Department contained in its enacted 

appropriations have included sub-allocations to the Department 

of Health for the development of inpatient hospital rates for 

insurance payments since fiscal year 1986-87. The sub-
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allocations for the certification of managed care programs and 

the approval of managed care implementation plans have been part 

of the Department's budget since fiscal year 1995-96. 37 The sub-

allocation to the Department of Health for the center for 

community health program has been part of the Department's 

budget since fiscal year 2003-04. The sub-allocation for the 

forge-proof prescription pharmaceutical program has been part of 

the Department's budget since fiscal year 2004-05. The sub-

allocations to the Department of Health for the enhanced newborn 

screening program and the immunization program were part of the 

Department's budget for fiscal years 2003-04 and 2004-05. 

89. As described in the accompanying affidavit of Edward 

Cahill ("Cahill Aff."), collectively, these programs involve the 

regulation of insurance rates and insurance companies and help 

make insurance more available and affordable. 

90. As Mr. Cahill states, the development of inpatient 

hospital rates for insurance payments involves the regulation of 

the rates at which insurance companies reimburse hospitals for 

certain inpatient services. 3s In so doing, this program helps 

)7 The sub-allocation for expenses related to the certification of 
managed care programs has always been to the Department of Health. 
The sub-allocation for expenses related to the approval of managed 
care implementation plans was to the Department of Social Services for 
fiscal year 1995-96 and the Department of Health for fiscal years 
1996-97 through 2011-12. 

38 The Department of Health has performed this function since 1986. 
Prior thereto, this function was carried out by the Department. 
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keep healthcare costs down and thus helps reduce insurance 

premiums paid by insureds. Cahill Aff. ~~5-7. 

91. As Mr. Cahill further explains, the costs of certifying 

managed care programs and approving managed care implementation 

plans are costs directly related to the regulation of insurance 

companies. Cahill Aff. ~~8-9. 

92. The Insurance Law itself demonstrates the philosophy 

that prevention programs like the center for community health, 

enhanced newborn screening, cervical cancer vaccine/family 

planning services, lead poisoning prevention, childhood lead 

poisoning primary prevention, lead prevention, childhood 

obesity, and immunization programs, have a positive effect on 

the wellbeing of the residents of this State and, accordingly, 

help make insurance more available and affordable by 

contributing to a reduction in the number and magnitude of 

health insurance claims. Cahill Aff. ~~10, 16-29. It is for 

just this reason that the Insurance Law mandates numerous forms 

of prevention care. This includes requiring that maternity care 

coverage include the performance of any necessary maternal and 

newborn clinical assessments (see Insurance Law §§4303 (c) (1) (B) 

(Article 43 corporations and HMOs), 3216 (h) (10) (A) (ii) 

(individual policies issued by commercial health insurers), 

3221 (k) (5) (A) (ii) (group and blanket policies issued by 

commercial health insurers)); requiring coverage for annual 
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cervical cytology screening for cervical cancer and its 

precursor states (see Insurance Law §§4303(t) (Article 43 

corporations and HMOs), 3216(i) (15) (individual policies issued 

by commercial health insurers»); and requiring coverage for 

necessary immunizations see Insurance Law §§3221(l) (14) (group 

and blanket policies issued by commercial health insurers), 

4303(j) (2) (C) (Article 43 corporations and HMOs), 

3216 (i) (17) (E) (iii) (individual policies issued by commercial 

insurers), 3221 (1) (8) (E) (iii) (group and blanket polic issued 

by commercial insurers)). 

93. The forge-proof pharmaceutical prescription program has 

the potential to substantially impact the amounts of insurance 

premiums paid by insuredS, since the program has the capacity to 

save insurance companies millions of dollars through a reduction 

in fraudulent prescriptions. s> This program can also help keep 

insurance more available and affordable by reducing the number 

and magnitude of health insurance claims resulting from 

prescription drug abuse. Finally, the forge-proof 

pharmaceutical prescription program was designed to increase 

electronic prescribing, and thereby to save insurance companies 

2005, the State estimated that the reductio~ in fraudulent 
prescriptions resulting from the forge-proof pharmaceutical 
prescription program would save insurance companies approximately $75 
million per year. See Exhibit "D" pp. 13 14; Exhibit nEB p. 4. 
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millions of dollars by decreasing medication errors caused by 

pharmacists misinterpreting handwritten prescriptions. 40 

Department of Law 

94. The expenses of the Department set forth in the laws 

that enacted appropriations for fiscal years 2008-09 through 

2011-12 included sub-allocations to the Office of the Attorney 

General for services and expenses associated with: (1) the 

implementation of Executive Order 109 appointing the Attorney 

General as Special Prosecutor for no-fault automobile insurance 

fraud; and (2) investigating broker/insurer practices in the 

insurance industry. 

95. The former of these two sub-allocations was included in 

the expenses of the Department contained in the laws that 

enacted appropriations for each fiscal year from 2002-03 through 

2007-08. The latter was included in the expenses of the 

Department contained in the laws that enacted appropriations for 

each fiscal year from 2005-06 through 2007-08. 41 

96. As the accompanying affidavit of Michael Lefebvre 

("Lefebvre Aff.") explains, the performance of the Attorney 

'OIn 2005, the Department estimated that medication errors caused 
by pharmacists misinterpreting handwritten and oral prescriptions cost 
the healthcare system approximately $130 million per year. See 
Exhibit "D" p. 14; Exhibit lIE" pp. 4-5. 

"The expenses of the Department contained in the laws that 
enacted appropriations for fiscal years 1994-95 through 1998-99 
included sub-allocations to the Office of the Attorney General for 
services and expenses relating to the litigation of insurance fraud. 
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General's duties as Special Prosecutor for no-fault automobile 

insurance fraud has the potential to substantially impact the 

amounts of automobile insurance premiums paid by insureds by 

reducing the number of false and fraudulent claims. 42 See 

Insurance Law §2348 (acknowledging link between anti-theft and 

anti-fraud programs and lower premiums) . The performance of the 

Attorney General's duties as Special Prosecutor for no-fault 

automobile insurance fraud also can save the insurance industry 

significant amounts of monies through the payment of restitution 

to insurance companies and waivers of fraudulent insurance 

claims by medical providers. Lefebvre Aff. ~~4-9. 

97. The Attorney General's investigations of broker/insurer 

practices in the insurance industry help to protect consumers 

from fraudulent, misleading, and deceptive practices by 

insurance brokers and insurers. Lefebvre Aff. ~~10-14; see 

Insurance Law §§109 (prescribing penalties for Insurance Law 

violations and authorizing civil action, if needed, to collect 

them); 2407 (acknowledging cooperative relationship of Attorney 

General and Department in combatting unfair and deceptive 

insurer and producer acts and practices) . 

42As a result of the Attorney General's anti-fraud efforts, in 
2005, the Insurance Department was able to negotiate rate reductions 
estimated to save New York policy holders more than $400 million 
during that year. See Exhibit "D" pp. 72-73. 
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Division of Criminal Justice Services 

98. The expenses of the Department set forth in the laws 

that enacted appropriations for fiscal year 2008-09 through 

2011-12 included sub-allocations to the Division of Criminal 

Justice Services for services and expenses associated with the 

Traffic and Criminal Software Project. 4
] 

99. As the accompanying affidavit of Richard Hunter 

explains, the Traffic and Criminal Software Project has a 

potentially substantial impact on the overall costs and 

availability of insurance in New York State since it is designed 

to help reduce costs incurred by insurers (which costs have 

resulted in the payment of increased premiums by all insureds), 

for two reasons. First, timely access to unalterable 

information concerning motor vehicle accidents can help reduce 

the number of fraudulent claims paid. See Insurance Law §2348 

(acknowledging nexus between insurer savings and anti-fraud 

programs) . Second, timely access to the complete driving record 

of all applicants for automobile insurance will allow the 

insurance companies to ascertain each applicant's risk before 

43 This sub-allocation has been part of the Department's budget 
since fiscal year 2005-06. 
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issuing a policy. See, e.g., Insurance Law §2335 (acknowledging 

link between risky driving and higher auto insurance rates) . 

Sworn to before me this 
,~~ day of November, 2013 

d](U'~~T 
NOTARY PUBLIC 

MAllON KENNWY
NOrAIY PUIIUC, 1n"A11i OF NEW-" 

R I' 'Illion No. OIKE6137029"""" 
Qualified in Kings Coumy 

C " s.pu.. NO\'OIIIber 14, 2017 
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