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EXHIBIT
A

STATE OF NEW YORK
SUPREME COURT

COUNTY OF ALBANY

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN
TRANSIT INSURANCE COMPANY, EVEREADY INSURANCE
COMP ANY, GREATER NEW YORK MUTUAL INSURANCE
COMPANY, KINGSTONE INSURANCE COMPANY,
MERCHANTS MUTUAL INSURANCE COMPANY and UTICA
MUTUAL INSURANCE COMPANY,
Plaintiffs,
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, Governor of the
State of New York; BENJAMIN M. LA WSKY, Superintendent of
the New York State Department of Financial Services; and
ROBERT L. MEGNA, as Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC.; AETNA HEALTH INSURANCE
COMPANY OF NEW YORK; CDPHP UNIVERSAL BENEFITS,
INC.; CAPITAL DISTRICT PHYSICIANS' HEALTH PLAN,
INC.; HEALTH NET OF NEW YORK, INC.; HEALTH NET
INSURANCE OF NEW YORK, INC.; HEALTHNOW NEW
YORK INC.; INDEPENDENT HEALTH ASSOCIATION, INC.;
INDEPENDENT HEALTH BENEFITS CORPORATION; MVP
HEALTH PLAN, INC.; MVP HEALTH INSURANCE
COMPANY; MVP HEALTH SERVICES CORP.; PREFERRED
ASSURANCE COMPANY; OXFORD HEALTH INSURANCE,
OXFORD
HEALTH
PLANS
(NY),
INC.;
INC.;
UNITEDHEALTHCARE INSURANCE COMPANY OF NEW
YORK; and UNITEDHEALTHCARE OF NEW YORK, INC.
Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK; ANDREW M. CUOMO, in his official
capacity as Governor of the State of New York; BENJAMIN M.
LAWSKY, in his official capacity as Superintendent of the New
York State Department of Financial Services; and ROBERT L.
MEGNA, in his official capacity as Budget Director of the State of
New York,
Defendants.

SECOND
AMENDED
COMPLAINT
Index No. 264-10

Plaintiffs, by their attorneys, O'Connell and Aronowitz, for their Second
Amended Complaint herein, state as follows:
Parties
1.

Plaintiff, New York Insurance Association, Inc. (hereinafter "NYIA"), is a

non-profit trade association incorporated in the State of New York, with a principal place
of business in Albany, New York. NYIA's members consist of property and casualty
insurance companies, both domestic and non-domestic, which issue insurance policies
throughout the State of New York.

NYIA currently has thirty-seven domestic

property/casualty insurers as members, all of which are responsible for paying the annual
New York State Insurance Law § 332 assessment. NYIA brings this action on behalf of
those members who are adversely affected by the acts that are the subject matter of this
action.
2.

American Transit Insurance Company ("American Transit") is a duly

licensed insurance company domesticated in the State of New York, with its principal
place of business located in New York, New York. American Transit primarily provides
commercial liability insurance to taxicabs and company fleets in New York City.
3.

Eveready Insurance Company ("Eveready") is a duly licensed insurance

company domesticated in the State of New York, with its principal place of business
located in New York, New York. Eveready primarily provides personal and commercial
vehicle liability insurance in the greater New York City area.
4.

The Greater New York Mutual Insurance Company ("GNY") is a duly

licensed insurance company domesticated in the State of New York, with its principal
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place of business located in New York, New York. GNY primarily provides commercial
property and liability insurance for most business classes.
5.

Kingstone Insurance Company ("Kingstone") is a duly licensed insurance

company domesticated in the State of New York, with its principal place of business
located in Kingston, New York.

Kingstone provides a variety of personal and

commercial insurance throughout most of the State of New York.
6.

Merchants Mutual Insurance Company and its wholly-owned subsidiary,

Merchants Preferred Insurance Company (collectively "Merchants") each with their
principal place of business located in Buffalo, New York, are duly licensed insurance
companies domesticated in the State of New York.

Through these two companies

Merchants offers a wide variety of personal and commercial insurance.
7.

Utica Mutual Insurance Company ("Utica Mutual") is a duly licensed

insurance company domesticated in the State of New York and is a member of Utica
National Insurance Group, with its principal place of business located in New Hartford,
New York. Utica Mutual provides a wide variety of personal and commercial insurance
throughout the State of New York.
8.

The State of New York is named a defendant because this action

challenges primarily legislative actions, and because it involves expenditures of or
suballocations of appropriations to many state agencies.
9.

Defendant Andrew M. Cuomo is the Governor of the State of New York,

charged with the responsibility of executing the laws of the State.
10.

Defendant Benjamin M. Lawsky is the Superintendent of the New York

State Department of Financial Services, which was fOlmed on October 3, 2011, when
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legislation combining the New York State Banking Department and the New York State
Insurance Department into a single agency took effect, and he has responsibility for
proper implementation ofInsurance Law § 332.
11.

Defendant Robert L. Megna is Director of Budget and has responsibility

for approving Department budgets and expenditure plans, as well as responsibilities in
the proper implementation ofInsurance Law § 332 and the State Finance Law.
Nature of the Case

12.

This is an action for declaratory, injunctive, and ancillary monetary relief

resulting from the Defendants' systematic and intentional abuse of Insurance Law § 332
to create a slush fund through which expenses of other state agencies and general state
expenditures are funneled so that they are passed on to Plaintiff NYIA' s members and
other insurance companies, rather than being obligations of the State's General Fund, or
other funding sources, where they properly belong.
13.

As originally enacted, Insurance Law § 332's predecessor statute

established a minor source of supplemental funds for the operating expenses of the
Insurance Department. Eventually the statute was amended in 1989 to make it a greater
source of funding for the expenses of the Insurance Department.
14.

In fiscal years 2008-2009, 2009-2010, 2010-2011, and 2011-2012

Defendants or their predecessors enacted or implemented appropriations for the New
York State Insurance Department and the Insurance Division of the New York State
Department of Financial Services that included items with absolutely no connection to
the direct and indirect expenses of the Insurance Department, the Insurance Division of
the New York State Department of Financial Services, or the regulation of insurance.
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The payment for these items was imposed on insurance companies, primarily those
domiciled in this State, by way of the Insurance Law § 332 assessments, despite the fact
that they clearly exceed the statutory mandate that only certain expenses of the Insurance
Department or the Insurance Division be passed onto the regulated insurance companies.
15.

The items that do not constitute expenses of the Insurance Department or

the Insurance Division of the Department of Financial Services, most if not all of which
benefit other private parties, represented 68% of the assessments for the 2010-2011
budget year and roughly 70% of the 2011-2012 budget year.

It was only after this

lawsuit was initiated that Plaintiffs were able to stem the tide of the illegal assessments.
While still inappropriately high, assessments leveled off in the 2011-2012 budget year,
but still benefitted private parties and funded programs with no meaningful connection to
the domestic insurers forced to pay these assessments. Such unbridled allocation of nonoperating expense items to the Insurance Department and Insurance Division budgets not
only impacts the fiscal integrity of New York insurance companies, raising the specter of
job losses, but dramatically increases the premiums paid by New York consumers and,
perversely, incentivizes companies to relocate to other states.
Statutory Background of Insurance Law § 332

16.

Chapter 824 of the Laws of 1940 enacted New York State Insurance Law

§ 32-a, provided in relevant part:
Assessments to defray operating expenses of department.
If the expenses of the department ... shall exceed the amount of fees
and refunds (excluding taxes) collected under this chapter and paid
into the state treasury, the excess of such expenses shall be annually
assessed by the superintendent pro rata upon all domestic insurers in
proportion to the net premiums or other considerations for insurance
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collected by them in this state during the fiscal year for which the
assessment is made; and the superintendent shall levy and collect such
assessments and pay the same into the state treasury, subject to the
provisions of section thirty-seven of the state finance law.

17.

Chapter 641 of the Laws of 1941 amended Insurance Law 332-a to, inter

alia, add "all licensed United States branches of alien insurers domiciled in this state" to
those subject to the assessment.
18.

Chapter 944 of the Laws of 1972 amended Insurance Law 32-a to, inter

alia, provide for the assessment of all direct and indirect costs of the insurance
department, as approved by the director of the budget and audited by the comptroller, and
to add subdivision 2, which provided for quarterly payments of the assessment.
19.

Chapter 367 of the Laws of 1984 implemented the recodification of the

Insurance Law, including the enacted Insurance Law § 332, still entitled "Assessments to
defray operating expenses of department."
20.

The final amendment of Insurance Law § 332 was enacted as part of

Chapter 61 of the Laws of 1989, deleting the language of subsection (a) which previously
made the assessment supplemental to fees and refunds collected under other provisions of
the Insurance Law. As a result, the Insurance Law § 332 assessments became a source of
revenue to fund the actual operating expenses of the Insurance Department.

These

assessments are in addition to fees, e.g. Insurance Law § 313, to recoup in part the actual
expenses of the Insurance Department.
21.

Insurance Law § 332 presently provides:
Assessments to defray operating expenses of department
(a) The expenses of the department, excluding the expenses of the
supervision of employee welfare funds, for any fiscal year, including
6

all direct and indirect costs, as approved by the director of the budget
and audited by the comptroller, except as otherwise provided by
sections one hundred fifty-one and two hundred twenty-eight of the
workers' compensation law and by section sixty of the volunteer
firefighters' benefit law, shall be assessed by the superintendent pro
rata upon all domestic insurers and all licensed United States
branches of alien insurers domiciled in this state within the
meaning of paragraph four of subsection (b) of section seven thousand
four hundred eight of this chapter, in proportion to the gross direct
premiums and other considerations, written or received by them in this
state during the calendar year ending December thirty-first
immediately preceding the end of the fiscal year for which the
assessment is made (less return premiums and considerations thereon)
for policies or contracts of insurance covering property or risks
resident or located in this state the issuance of which policies or
contracts requires a license from the superintendent; and the
superintendent shall levy and collect such assessments and pay the
same into the state treasury, subject to the provisions of section one
hundred twenty-one of the state finance law and subsection (b) hereof.
(b) For each fiscal year commencing on or after April first, nineteen
hundred eighty-three, a partial payment shall be made by each insurer
subject to this section in a sum equal to twenty-five per centum of the
annual expenses assessed upon it for the fiscal year as estimated by the
superintendent. Such payment shall be made on March tenth of the
preceding fiscal year and on June tenth, September tenth and
December tenth of each year, or at such other dates as the director of
the budget may prescribe. Provided, however, that the payment due
March tenth, nineteen hundred eighty-three for the fiscal year
beginning April first, nineteen hundred eighty-three shall not be
required to be paid until June tenth, nineteen hundred eighty-three. The
balance of assessments for the fiscal year shall be paid upon
determination of the actual amount due in accordance with the
provisions of this section. Any overpayment of annual assessment
resulting from complying with the requirements of this subsection
shall be refunded or at the option of the assessed applied as a
credit against the assessment for the succeeding fiscal year. The
partial payment schedule provided for herein shall not be applicable to
any insurer whose annual assessment pursuant to this section for the
fiscal year is estimated to be less than one hundred dollars and such
insurers shall make a single annual payment on or before September
thirtieth of the fiscal year. [emphasis added]
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22.

All domestic insurance companies and licensed United States branches of

alien insurers domiciled in this state are required to pay the Insurance Law § 332
assessment.
23.

Non-domestic insurance companies domiciled in other states, but

authorized to do business in New York State, are not required to pay the Insurance Law §
332 assessment.

Budget Impact of § 332 Assessments
24.

At all relevant times the Superintendent ofInsurance or the Superintendent

of Financial Services has calculated the direct and indirect costs representing the
expenses of the Insurance Department or the Insurance Division of the Department of
Financial Services for purposes of the Insurance Law § 332 assessment to be the total
amount of appropriations allocated to Insurance Department "SR-Other" [meaning
"special revenue - other"] funds in the state budget approved by the Legislature.
25.

At all relevant times the Insurance Department or Insurance Division SR-

Other appropriations have included funds specifically appropriated to the Insurance
Department or the Insurance Division for its direct and indirect expenses.
26.

At all relevant times the SR-Other appropriations have also included

suballocations for other departments, agencies, offices, and divisions which were not for
the expenses of the Insurance Department or the Insurance Division, but masqueraded as
such and were included in the amounts assessed against Plaintiff insurance companies.
27.

For budget year 2003-2004, the enacted appropriations for the Insurance

Department included $98,009,000 allocated for the expenses of the Insurance Department
and $49,389,000 directed to 16 suballocations in various amounts to the Banking
8

Department, Department of State, Department of Health, Offices of the Inspector General
and Department of Law.
28.

For

budget

years

2004-2005

through

2007-2008,

the

enacted

appropriations for the expenses of the Insurance Department and suballocations to other
agencies continued to increase.
29.

The Defendants rampant exploitation of Insurance Law § 332, however,

began with budget year 2008-2009.

For budget year 2008-2009, the enacted

appropriations for the Insurance Department included $128,904,000 allocated for the
expenses of the Insurance Department and $111,504,000 directed to 24 suballocations in
various amounts to the Banking Department, Department of State, Department of Health,
Offices of the Inspector General, Department of Law and Division of Criminal Justice
Services. These suballocations represented a $41,226,000 increase in the assessment
over the previous fiscal year.
30.

Defendants' dramatic increase of the assessment in the 2008-2009 budget

was just the beginning of their intentional strategy to create a slush fund out of the section
332 assessments to fund the operations of other state agencies and programs. As part of
the Deficit Reduction Plan passed into law by Chapter 1 of the Laws of 2009, the
Insurance Law § 332 assessment for budget year 2008-2009 was increased by another
$180,633,600, bringing the total to $421,041,600 or more than double the previous
budget year's assessment. This was done by moving into the Insurance Department
budget $139,473,600 for the Healthy NY program, $39,200,000 for the HMO direct pay
program and $1,960,000 for the entertainment industry pilot program, all of which may
be desirable programs, but they have nothing whatsoever to do with the expenses of the
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Insurance Department.

These programs are provided for the benefit of other private

individuals.
31.

The Defendants' raiding the funds of Plaintiff insurance companies for the

general state fund did not stop there. Several provisions within the Laws of 2009 and
2010 permitted the comptroller to transfer any unused assessments into the New York
State General Fund. For example, Chapter 2 of the Laws of 2009, Part H, §l provided
that the Division of Budget could transfer $4,500,000 of unused assessments to the
General Fund. That law provides:
Notwithstanding any law to the contrary, the insurance department
shall finance the annual expenses related to its activities and operations
through assessments on all regulated entities of the department. For
state fiscal year 2008~09, the total value of the annual assessment will
be equal to the total value of the department's enacted appropriations.

In such instances where the total value of the annual industry
assessment exceeds the actual annual expenses of the department's
operations and activities, in accordance with section 4 of the state
finance law, the comptroller is hereby authorized and directed to
transfer, at the request of the director of the budget, up to $4.5
million from the unencumbered balance of the insurance
department account (339.B6) to the general fund in state fIScal year
2008-09. [emphasis added]
32.

On Feburary 17, 2009, Defendants transferred $4,500,000 to the General

Fund pursuant to that section.
33.

That transfer was just the first in a series of similar acts which sought to

raid the insurance assessment funds for use in the State's General Fund. Five other
provisions allowed Defendants to transfer or "sweep" any unused assessments into the
General Fund. Defendants maximized these provisions and executed 5 additional sweeps
of unused assessments into the General Fund totaling $84,862,000. First, Chapter 56 of
the Laws of2009, Part PP, §2, subd. 4 provided that:
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§ 2. Notwithstanding any law to the contrary, and in accordance with
section 4 of the state finance law, the comptroller is hereby authorized
and directed to transfer, upon request of the director of the budget, on
or before March 31, 2010, up to the unencumbered balance or the
following amounts:

4. $15,000,000 from the miscellaneous special revenue fund
(339), insurance department account (B6), to the general fund.
[emphasis added]
34.

On May 28, 2009, Defendants utilized this provision and transferred

$15,000,000 in unused assessments into the General Fund
35.

Second, Chapter 503 of the Laws of 2009, Part E, §3, which amended Part

PP of Chapter 56 of the Laws of 2009, granted even more flexibility for the state to raid
the insurance assessment for use in the General Fund, expanding the amount the
comptroller could sweep from special revenue funds, including Insurance Law § 332,
from $200 million to $575 million:
§ 3. Section 12 of part PP of chapter 56 of the laws of 2009 relating to
providing for the administration of certain funds and accounts related
to the 2009-10 budget, is amended to read as follows:
§ 12. Notwithstanding any law to the contrary, and in
accordance with section 4 of the state finance law, the
comptroller is hereby authorized and directed to transfer,
at the request of the director of the budget, up to $575
million from the unencumbered balance of any special
revenue fund or account, or combination offunds and
accounts, to the general fund. The amounts transferred
pursuant to this authorization shall be in addition to any
other transfers expressly authorized in the 2009-10 budget.
Transfers from federal funds, debt service funds, capital
projects funds, or the community projects fund are not
permitted pursuant to this authorization. The director of the
budget shall notify both houses of the legislature in
writing prior to initiating transfers pursuant to this
authorization.
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36.

Defendants availed themselves of this provision, transferring the

staggering amount of $50,000,000 in unused assessments to the General Fund on
February 8,2010.
37.

Third, Chapter 503 of the Laws of2009, Part E, § 5; allowed an additional

$4,940,000 to be swept into the General Fund:
Notwithstanding any law to the contrary, the insurance department
shall finance the annual expenses related to its activities and
operations through assessments upon those entities required to pay
such assessments pursuant to section 332 of the insurance law. For
state fiscal year 2009-10, the total value of the annual assessment will
be equal to the total value of the department's enacted appropriations.
In such instances where the total value of the annual industry
assessment exceeds actual annual expenses of the department's
operations and activities, in accordance with section 4 of the state
finance law, the comptroller is hereby authorized and directed to

transfer, at the request of the director of the budget, up to
$4,940,000 from the unencumbered balance of the special revenue
fund (339), insurance department account (B6) to the general fund
on or before March 31, 2010. [emphasis added]
38.

Pursuant to this section Defendants swept $4,940,000 in unused

assessments into the General Fund on March 30,2010.
39.

Fourth, Chapter 56 of the Laws of 2010, Part JJ, § 9, allowed the

Comptroller to sweep $500,000,000 from special revenue funds, including Insurance Law
§ 332, into the General Fund:
Notwithstanding any law to the contrary, and in accordance with
section 4 of the state finance law, the comptroller is hereby authorized

and directed to transfer, at the request of the director of the budget,
up to $500 million from the unencumbered balance of any special
revenue fund or account, or combination of funds and accounts, to
the general fund.
The amounts transferred pursuant to this
authorization shall be in addition to any other transfers expressly
authorized in the 2010-11 budget. Transfers from federal funds, debt
service funds, capital projects funds, or the community projects fund
are not permitted pursuant to this authorization. The director of the
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budget shall notify both houses of the legislature in writing prior to
initiating transfers pursuant to this authorization. [emphasis added]
40.

Pursuant to this section Defendants swept $9,922,000 in unused

assessments into the General Fund on March 11, 2011.
41.

Fifth, Chapter 56 of the Laws of2010, Part JJ, § 14, provided the ability to

sweep any unused assessments, regardless of the amount, into the General Fund:
Notwithstanding any law to the contrary, the insurance department
shall finance the annual expenses related to its activities and operations
from revenues derived from assessments upon those entities required
to pay such assessments pursuant to section 332 of the insurance law.
For state fiscal year 2010-11, the total value of the annual assessment
will be equal to the total value of the department's enacted
appropriations. In such instances where the total value of the

annual industry assessment exceeds actual annual expenses of the
department's operations and activities, in accordance with section 4
of the state finance law, the comptroller is hereby authorized and
directed to transfer, at the request of the director of the budget,
any unencumbered monies of the special revenue fund (339)
insurance department account (b6), that comprise the difference
of the total value of the annual industry assessment and the actual
annual expenses of the department's operations and activities, to
the generalfund on or before March 31, 2011 [emphasis added].
42.

Pursuant to this section Defendants swept $5,000,000 in unused

assessments into the General Fund on March 29, 2011.
43.

These transfers illustrate that the Defendants' abuse of the Insurance Law

§ 332 assessments, beyond even the specious nature of the sub-allocated programs, was
simply a vehicle to create a discretionary source of funding for the New York State
government.
44.

For budget year 2009-2010, Defendants demonstrated that there is no limit

to the abuse of Insurance Law § 332 by increasing the enacted appropriations for the
Insurance Department to include $138,146,000 allocated for the expenses of the
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Insurance Department, $115,039,000 directed to 24 suballocations in various amounts to
the Banking Department, Department of State, Department of Health, Offices of the
Inspector General, Department of Law and Division of Criminal Justice Services,
$161,040,000 for the Healthy NY program, $39,200,000 for the HMO direct pay market
program and $1,960,000 for the pilot program for entertainment industry employees. The
amount of the Insurance Law § 332 assessment rose to a staggering $455,385,000.
45.

This abuse continued in the next budget year of 2010-2011, which

included $450,490,555 in appropriations and another $5,773,000 in reappropriations.
Approximately $145,605,513 has been allocated for the operating expenses of the
insurance department, meaning that a total of $304,885,042 was assessed for programs
that had nothing to do with the operation of the Insurance Department.
46.

For example, the 2010-2011 budget again included sub-allocations for the

holocaust claims office ($395,079) and for the "enforcement development and
maintenance of the state building code" ($7,787,513). Also included are sub-allocations
to the Department of Health for the "center for community health program"
($14,600,000), as well as a "forge-proof' pharmaceutical prescription program
($16,400,000) and a newborn screening program ($11,900,000). There are again suballocations for the Healthy NY program, ($161,040,00), the HMO direct pay market
program ($39,200,000) and the pilot program for entertainment industry employees
($1,000,000).
47.

The illegal assessments continued in the latest budget year of 2011-2012,

after the Department of Financial Services was created, which served to combine the
functions of the New York State Banking Department and the New York State
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Department of Insurance into a single state agency.

The Insurance Division of the

Department of Financial Services assumed the functions of the now-abolished Insurance
Department. In that budget year, the budget for the Insurance Division of the New York
State Department of Financial Services included another $304,339,963 that was assessed
for programs that again had nothing to do with the operation of the Insurance
Department. The roster of programs has remained largely the same as in previous budget
years. For example, the suballocations for the "center for community health program"
($14,000,000), the "forge-proof' pharmaceutical prescription program ($14,500,000), the
newborn screening program ($11,900,000), the Healthy NY program, ($161,040,00), the
HMO direct pay market program ($39,200,000), and the pilot program for entertainment
industry employees ($1,000,000) again appear in the 2011-2012 budget. Furthermore,
the 2011-2012 Insurance Department Budget contained $6,7723,000 in reappropriations
for amounts previously collected through the assessments for these programs, but not
spent.
48.

Defendants have blatantly misused Insurance Law § 332, which only

provides a mechanism for the payment of the expenses of the Insurance Department and
the Insurance Division by most, but not all, of the insurance companies it regulates, to
create an unlimited and illegitimate slush fund at the expense of Plaintiff insurance
companies.
Basis of Complaint
49.

New York Tax Law Article 33, entitled "Franchise Taxes on Insurance

Corporations," governs the amount of taxes paid by insurance companies in the State of
New York.
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50.

Under Tax Law § 1502-a " ... every domestic insurance corporation, every

foreign insurance corporation and every alien insurance corporation, other than such
corporations transacting the business of life insurance ... " is required to pay a franchise
tax equal to 1.75% of premiums paid for accident and health insurance companies and
2% of premiums paid for all other insurance companies.
51.

From 1940 to 1989 Insurance Law § 332(a) and its predecessor statute (§

32-A) provided for an assessment to cover the operating costs of the Insurance
Department, but only to the extent such costs were not met by other fees and refunds
collected under other provisions of the Insurance Law.
52.

In 1989 the fees and refunds fonnerly allocated to the operating costs of

the Insurance Department were redirected to general state expenditures.
53.

In explaining the 1989 amendment, the Governor's Bill Jacket stated:
The various revenues affected by this bill represent fees for the
privilege of conducting certain types of business in New York State,
fmes or penalties against individuals or entities who have violated
State laws or related regulations, or miscellaneous revenues unrelated
to the primary purposes of the affected laws. As such, it is appropriate
that these revenues inure to the benefit of the people of the State by
being deposited in the State Treasury rather than to the benefit of the
regulated entities evolved [sic] who are otherwise assessed for the
costs of administering these laws.

54.

Insurance Law § 332 is entitled "Assessments to defray operating

expenses of department."
55.

Insurance Law § 332(a) reinforces the purpose of the assessment,

specifically providing that "[t]he expenses of the department ... shall be assessed by the
superintendent pro rata upon all domestic insurers and all licensed United States branches
of alien insurers domiciled in this state ... "
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56.

Pursuant to Insurance Law § 332(b) the Superintendent of Insurance

estimates the expenses for the next fiscal year and issues a demand for payment of 25%
of the estimated assessment by March 10th of the fiscal year in which the estimate is
calculated.
57.

The remaining estimated quarterly payments are required to be remitted by

June 10th , September 10th and December 10th of the next fiscal year.
58.

While the funds appropriated for the actual expenses of the Insurance

Department increased at a modest rate between the 2003-2004 and 2010-2011 budget
years, i.e. from $98,009,000 to $145,605,513, the suballocations and other program
expenses funneled through the Insurance Department budget to other agencies and
programs have skyrocketed from $49,389,000 to $317,239,000 in 2009-2010, an increase
of approximately 642%. This level was maintained in the 2010-2011 budget with a total
of$304,885,042 directed to other programs.
59.

The costs of these suballocations and other programs that do not constitute

expenses of the Insurance Department or the Insurance Division of the Department of
Financial Services represent an improper and unlawful attempt to charge costs not
reasonable and necessary for the regulation of insurers to the insurance companies subject
to the provisions of Insurance Law § 332.
60.

For example, fanner Governor Pataki created the Holocaust Claims

Processing Office ("HCPO") of the New York State Banking Department on June 25,
1997. One of the tasks of this office is to assist persons to recover monies never paid in
connection with insurance policies issued by European insurers.
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61.

Not only do the HCPO's efforts relate to insurers outside the United

States, but its efforts are not even focused on citizens of the State of New York. In its
January 15, 2009 annual report, the HCPO noted that from its inception it has assisted
with insurance claims made by individuals from 42 states and 24 countries.
62.

For budget years 2003-2004 through 2005-2006 the Insurance Law § 332

assessment included $447,000 annually to support the HCPO. In budget years 2006-2007
through 2009-2010 the annual amount assessed pursuant to Insurance Law § 332
increased to $465,000 annually. In the latest budget, this amount currently stands at
$395,079.

The three annual reports made public by the HCPO state the amount it

received from Insurance Department suballocations for 2006, 2007 and 2008 to be
$354,424, $353,067 and $335,877 respectively.
63.

The HCPO annual reports identifY the majority of insurance claims it

assisted individuals with were with the International Commission on Holocaust Era
Insurance Claims, which officially closed on March 30, 2007.

Despite this closure, the

HCPO maintained its nine full-time staff and the suballocations of $465,000 per year
assessed to Plaintiffs under Insurance Law § 332 have continued.
64.

While the HCPO has a laudable mission, it clearly has no connection to

the regulation of insurers in the State of New York or the expenses of the Insurance
Department.
65.

Insurance Law § 332(b) provides that "[a]ny overpayment of annual

assessment resulting from complying with the requirements of this subsection shall be
refunded or at the option of the assessed applied as a credit against the assessment for the
succeeding fiscal year."
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66.

Part H of Chapter 2 of the Laws of 2009 authorized the comptroller to

transfer up to $4.5 million from the Insurance Department assessment account to the
General Fund in state fiscal year 2008-09.
67.

Part H of Chapter 2 of the Laws of 2009 is an improper and unlawful

attempt to withhold monies that are required to be refunded to insurance companies
subject to the provisions of Insurance Law § 332, including Plaintiff insurance
companies.
68.

Section 3 of Part E of Chapter 503 of the Laws of 2009 authorized the

comptroller to transfer $50 million from the Insurance Department assessment account to
the General Fund in state fiscal year 2009·2010.
69.

Section 3 of Part E of Chapter 503 of the Laws of2009 is an improper and

unlawful attempt to withhold monies that are required to be refunded to insurance
companies subject to the provisions oflnsurance Law § 332, including Plaintiffinsurance
companies.
70.

Section 2 of Part PP of Chapter 56 of the Laws of 2009 authorized the

comptroller to transfer $15 million from the Insurance Department assessment account to
the General Fund in state fiscal year 2009-2010.
71.

Section 2 of Part PP of Chapter 56 of the Laws of 2009 is an improper and

unlawful attempt to withhold monies that are required to be refunded to insurance
companies subject to the provisions oflnsurance Law § 332, including Plaintiff insurance
compames.
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72.

Section 5 of Part E of Chapter 503 of the Laws of 2009 authorized the

comptroller to transfer $4.94 million from the Insurance Department assessment account
to the General Fund in state fiscal year 2009-2010.
73.

Section 5 of Part E of Chapter 503 of the Laws of2009 is an improper and

unlawful attempt to withhold monies that are required to be refunded to insurance
companies subject to the provisions of Insurance Law § 332, including Plaintiff insurance
companies.
74.

Section 9 of Part JJ of Chapter 556 of the Laws of 2010 authorized the

comptroller to transfer $9.92 million from the Insurance Department assessment account
to the General Fund in state fiscal year 2010-2011.
75.

Section 9 of Part JJ of Chapter 556 of the Laws of2010 is an improper and

unlawful attempt to withhold monies that are required to be refunded to insurance
companies subject to the provisions of Insurance Law § 332, including Plaintiff insurance
companies.
76.

Section 14 of Part JJ of Chapter 556 of the Laws of 2010 authorized the

comptroller to transfer $5 million from the Insurance Department assessment account to
the General Fund in state fiscal year 2010-2011.
77.

Section 14 of Part JJ of Chapter 556 of the Laws of2010 is an improper

and unlawful attempt to withhold monies that are required to be refunded to insurance
companies subject to the provisions ofInsurance Law § 332, including Plaintiff insurance
companies.
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FIRST CAUSE OF ACTION
78.

The express purpose of the assessment provided under Insurance Law §

332 is to defray the direct and indirect operating expenses of the Insurance Department
and the Insurance Division of the New York State Department of Financial Services.
79.

The actual assessments imposed by the Superintendent of Insurance or the

Superintendent of Financial Services, approved by the Director of Budget, on Plaintiff
insurance companies are excessive and have no reasonable connection with the
regulatory purposes of the Insurance Department, the Inaurance Division or the benefits
conferred on Plaintiff insurance companies.
80.

By calculating the assessments to include items that do not properly

constitute expenses of the Insurance Department, the Superintendent of Insurance and the
Superintendent of the Department of Financial Services has unlawfully exceeded the
authority delegated to him under Insurance Law § 332, and has otherwise acted
arbitrarily, capriciously, and irrationally in the implementation ofInsurance Law § 332.
81.

By approving the assessments to include items that do not properly

constitute expenses of the Insurance Department or the Insurance Division of the
Department of Financial Services, the Director of Budget has unlawfully exceeded the
authority delegated to him under Insurance Law § 332, and has otherwise acted
arbitrarily, capriciously, and irrationally in the implementation ofInsurance Law § 332.
82.

Such conduct of the Superintendent of Insurance, the Superintendent of

Financial Services, and the Director of Budget has resulted in an overpayment each year
since 2008 by Plaintiff insurance companies.
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SECOND CAUSE OF ACTION
83.

In New York State, the exclusive power to tax is vested in the New York

State Legislature by New York Constitution, Art. III, § 1.
84.

The Superintendent of Insurance has implemented Insurance Law § 332 to

include costs that do not constitute expenses of the Insurance Department or the
Insurance Division of the Department of Financial Services and without relation to any
benefit conferred on Plaintiff insurance companies.
85.

To the extent Insurance Law § 332 is determined to be a delegation of

authority to the Superintendent to fix license fees beyond that necessary for the expenses
of the Insurance Department or the Insurance Division of the Department of Financial
Services, i.e. to implement a tax, it is an unconstitutional delegation of legislative power.
86.

Such unconstitutional delegation of power has resulted in an overpayment

each year since 2008 by Plaintiff insurance companies.

TIDRD CAUSE OF ACTION
87.

Article III, § 22 of the New York State Constitution requires that "[e]very

law which imposes, continues or revives a tax shall distinctly state the tax and the object
to which it is to be applied, and it shall not be sufficient to refer to any other law to fix
such tax or object."
88.

From

budget

year

2008-2009

through

2011-2012

the

budget

appropriations for the Department of Insurance and the Insurance Division of the
Department of Financial Services have included suballocations and funding for programs
that do not constitute expenses of the Department of Insurance or the Insurance Division
of the Department of Financial Services.
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89.

Charges for such suballocations and programs represent taxes levied for

the general purposes of the State.
90.

The budget appropriations have not amended Insurance Law § 332, nor do

they distinctly state a tax to be imposed nor identify any object for an existing tax.
91.

To the extent Insurance Law § 332 is detennined to provide the authority

to impose assessments for suballocations and programs that do not constitute an expense
of the Insurance Department or the Insurance Division of the Department of Financial
Services, it is an unconstitutional tax in derogation of the requirements of Article III, § 22
of the New York State Constitution.
92.

Such unconstitutional tax has resulted in an overpayment each year since

2008 by Plaintiff insurance companies.

FOURTH CAUSE OF ACTION
93.

Article XVI, § 3 of the New York State Constitution provides that

"Intangible personal property shall not be taxed ad valorem nor shall any excise tax be
levied solely because of the ownership or possession thereof, except that the income
therefrom may be taken into consideration in computing any excise tax measured by
income generally."
94.

At all relevant times Defendants have imposed franchise taxes on

Plaintiffs pursuant to Article 33 of the Tax Law.
95.

From budget year

2008~2009

through 2011-2012 Defendants have

assessed a separate tax on Plaintiffs under Insurance Law § 332, based upon the
proportional value of the premiums and other consideration received by Plaintiffs, which
constitute intangible property.
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96.

The tax assessed under Insurance Law § 332 is not required for the

privilege of underwriting property and casualty insurance in the State of New York, as
Insurance Law § 332 by its tenns does not apply to non-domestic insurance companies
domiciled in other states, but authorized to do business in New York State.
To the extent the Section 332 assessments exceed the direct and indirect

97.

operational expenses of the Insurance Department or the Insurance Division of the
Department of Financial Services, they are an unconstitutional ad valorem tax in
derogation of the requirements of Article XVI, § 3 of the New York State Constitution.
98.

Such unconstitutional tax has resulted in an overpayment each year since

2003 by Plaintiff insurance companies.

FIFTH CAUSE OF ACTION
99.

Article I, § 6 of the New York State Constitution provides that "[n]o

person shall be deprived ofHfe, liberty or property without due process oflaw.
100.

The Fourteenth Amendment to the United States Constitution provides

that:
No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.
101.

Both Constitutional provisions provide substantive and procedural due

process protections to persons, including Plaintiffs.
102.

The Insurance Law § 332 assessment is being used to take the funds of

one class, i. e. insurance companies, for the private benefit of other classes of persons with
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no reasonable relationship between the intended beneficiaries of the assessment and the
insurers on whom the assessment is imposed.
103.

To the extent the Section 332 assessments exceed the direct and indirect

operational expenses of the Insurance Department or the Insurance Division of the
Department of Financial Services and are used for programs that benefit other private
individuals or entities, they constitute a violation of the substantive due process rights of
Plaintiffs.
104.

Such unconstitutional tax in violation of Plaintiffs' substantive due

process rights has resulted in an overpayment each year since 2008 by Plaintiff insurance
companies.

SIXTH CAUSE OF ACTION
105.

Article I, § 7(a) of the New York State Constitution provides that

"[p]rivate property shall not be taken for public use without just compensation."
106.

The Fifth Amendment to the United States Constitution, as applied to the

State by the Fourteenth Amendment, provides that " ... private property [shall not] be
taken for public use, without just compensation."
107.

Insurance Law § 332(b) provides that overpayments of annual assessments

will be refunded to Plaintiff insurance companies.
108.

The Insurance Law § 332 assessment is being used to take several hundred

million dollars from insurance companies, previously paid from the General Fund, for the
private benefit of other classes of persons.
109.

Part H of Chapter 2 of the Laws of 2009 authorized the comptroller to

transfer money that Insurance Law § 332 requires be refunded to Plaintiff Insurance
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Companies to the General Fund in state fiscal year 2008-09.

This constitutes an

unconstitutional taking of Plaintiffs' property without just compensation.
110.

Defendants' attempts to balance the State's budget by funneling programs

that do not constitute expenses of the Insurance Department or the Insurance Division of
the Department of Financial Services through Insurance Law § 332 is an unconstitutional
confiscation of Plaintiffs' property without just compensation.

SEVENTH CAUSE OF ACTION
111.

Article I, § 7(a) of the New York State Constitution provides that

"[p]rivate property shall not be taken for public use without just compensation."
112.

The Fifth Amendment to the United States Constitution, as applied to the

State by the Fourteenth Amendment, provides that " ... private property [shall not] be
taken for public use, without just compensation."
113.

Insurance Law § 332(b) provides that overpayments of annual assessments

will be refunded to Plaintiff insurance companies.
114.

The Insurance Law § 332 assessment is being used to take several hundred

million dollars from insurance companies, previously paid from the General Fund, for the
private benefit of other classes of persons.
115.

Section 3 of Part E of Chapter 503 of the Laws of 2009 authorized the

comptroller to transfer money that Insurance Law § 332 requires be refunded to Plaintiff
Insurance Companies to the General Fund in state fiscal year 2008-09. This constitutes
an unconstitutional taking of Plaintiffs' property without just compensation.
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116.

Defendants' attempts to balance the State's budget by funneling programs

that do not constitute expenses of the Insurance Department through Insurance Law § 332
is an unconstitutional confiscation of Plaintiffs' property without just compensation.

EIGHTH CAUSE OF ACTION

117.

Article I, § 7(a) of the New York State Constitution provides that

"[p]rivate property shall not be taken for public use without just compensation."
118.

The Fifth Amendment to the United States Constitution, as applied to the

State by the Fourteenth Amendment, provides that "". private property [shall not] be
taken for public use, without just compensation."
119.

Insurance Law § 332(b) provides that overpayments of annual assessments

will be refunded to Plaintiff insurance companies.
120.

The Insurance Law § 332 assessment is being used to take several hundred

million dollars from insurance companies, previously paid from the General Fund, for the
private benefit of other classes of persons.
121.

Section 2 of Part PP of Chapter 56 of the Laws of 2009 authorized the

comptroller to transfer money that Insurance Law § 332 requires be refunded to Plaintiff
Insurance Companies to the General Fund in state fiscal year 2008-09. This constitutes
an unconstitutional taking of Plaintiffs' property without just compensation.
122.

Defendants' attempts to balance the State's budget by funneling programs

that do not constitute expenses of the Insurance Department through Insurance Law § 332
is an unconstitutional confiscation of Plaintiffs' property without just compensation.
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NINTH CAUSE OF ACTION

123.

Article I, § 7(a) of the New York State Constitution provides that

"[p]rivate property shall not be taken for public use without just compensation."
124.

The Fifth Amendment to the United States Constitution, as applied to the

State by the Fourteenth Amendment, provides that" ... private property [shall not] be
taken for public use, without just compensation."
125.

Insurance Law § 332(b) provides that overpayments of annual assessments

will be refunded to Plaintiff insurance companies.
126.

The Insurance Law § 332 assessment is being used to take several hundred

million dollars from insurance companies, previously paid from the General Fund, for the
private benefit of other classes of persons.
127.

Section 5 of Part E of Chapter 503 of the Laws of 2009 authorized the

comptroller to transfer money that Insurance Law § 332 requires be refunded to Plaintiff
Insurance Companies to the General Fund in state fiscal year 2008-09. This constitutes

an unconstitutional taking of Plaintiffs' property without just compensation.
128.

Defendants' attempts to balance the State's budget by funneling programs

that do not constitute expenses of the Insurance Department through Insurance Law § 332
is an unconstitutional confiscation of Plaintiffs' property without just compensation.

TENTH CAUSE OF ACTION

129.

Article I, § 7(a) of the New York State Constitution provides that

"[p]rivate property shall not be taken for public use without just compensation."
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130.

The Fifth Amendment to the United States Constitution, as applied to the

State by the Fourteenth Amendment, provides that " ... private property [shall not] be
taken for public use, without just compensation."
131.

Insurance Law § 332(b) provides that overpayments of annual assessments

will be refunded to Plaintiff insurance companies.
132.

The Insurance Law § 332 assessment is being used to take several hundred

million dollars from insurance companies, previously paid from the General Fund, for the
private benefit of other classes of persons.
133.

Section 9 of Part JJ of Chapter 556 of the Laws of 2010 authorized the

comptroller to transfer money that Insurance Law § 332 requires be refunded to Plaintiff
Insurance Companies to the General Fund in state fiscal year 2009-10. This constitutes
an unconstitutional taking of Plaintiffs' property without just compensation.
134.

Defendants' attempts to balance the State's budget by funneling programs

that do not constitute expenses of the Insurance Department through Insurance Law § 332
is an unconstitutional confiscation of Plaintiffs' property without just compensation.

ELEVENTH CAUSE OF ACTION
135.

Article I, § 7(a) of the New York State Constitution provides that

"[p]rivate property shall not be taken for public use without just compensation."
136.

The Fifth Amendment to the United States Constitution, as applied to the

State by the Fourteenth Amendment, provides that " ... private property [shall not] be
taken for public use, without just compensation."
137.

Insurance Law § 332(b) provides that overpayments of annual assessments

will be refunded to Plaintiff insurance companies.
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138.

The Insurance Law § 332 assessment is being used to take several hundred

million dollars from insurance companies, previously paid from the General Fund, for the
private benefit of other classes of persons.
139.

Section 14 of Part JJ of Chapter 556 of the Laws of 2010 authorized the

comptroller to transfer money that Insurance Law § 332 requires be refunded to Plaintiff
Insurance Companies to the General Fund in state fiscal year 2009-10. This constitutes
an unconstitutional taking of Plaintiffs' property without just compensation.
140.

Defendants' attempts to balance the State's budget by funneling programs

that do not constitute expenses of the Insurance Department through Insurance Law § 332
is an unconstitutional confiscation of Plaintiffs' property without just compensation.

TWELFTH CAUSE OF ACTION
141.

Article I, § 11 of the New York State Constitution provides that "[n]o

person shall be denied the equal protection of the laws of this state or any subdivision
thereof."
142.

The Fourteenth Amendment to the United States Constitution provides

that "[n]o State shall ... deny to any person within its jurisdiction the equal protection of
the laws."
143.

The suballocations and programs that do not constitute direct or indirect

expenses of the Insurance Department or the Insurance Division of the Department of
Financial Services are for the benefit of the general public and are not rationally related
to a legitimate government interest in the regulation of Plaintiff insurers.
144.

There is no rational basis for singling out Plaintiff insurance companies, as

opposed to the general public or other industries, to fund hundreds of millions of dollars
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in suballocations and programs that do not constitute expenses for the regulation of
insurers generally and/or the regulation of property and casualty insurance specifically.
The imposition of assessments under Insurance Law § 332 for such programs is a
violation of Plaintiffs insurance companies' constitutional right to equal protection.
145.

Such violation of Plaintiffs' constitutional right to equal protection has

resulted in an overpayment each year since 2008 by Plaintiff insurance companies.

WHEREFORE, Plaintiffs demand judgment as follows:
1.

On the First Cause of Action, declaring the Defendants' implementation of

Insurance Law § 332 for budget years 2008-2009 through 2011-2012 to be arbitrary,
capricious, irrational and illegal;
2.

On the Second Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State Constitution;
3.

On the Third Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State Constitution;
4.

On the Fourth Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State Constitution;
5.

On the Fifth Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State and United States Constitutions;
6.

On the Sixth Cause of Action, declaring Insurance Law § 332 as
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implemented for budget years 2008-2009 through 2010-2012 to be in violation of the
New York State and United States Constitutions;
7.

On the Seventh Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2010-2012 to be in violation of the
New York State and United States Constitutions;
8.

On the Eighth Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State and United States Constitutions;
9.

On the Ninth Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State and United States Constitutions;
10.

On the Tenth Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State and United States Constitutions;
11.

On the Eleventh Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State and United States Constitutions;
12.

On the Twelfth Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2011-2012 to be in violation of the
New York State and United States Constitutions;
13.

Permanently enjoining and restraining Defendants from continuing to

include costs that do not represent the actual direct and indirect operating expenses of the
Insurance Department and the Insurance Division of the Department of Financial

32

Services in the assessments under Insurance Law § 332;
14.

Ordering Defendants to refund to Plaintiff insurance companies, including

all insurance companies represented at any time since 2003 by NYIA, all assessments
imposed upon them from 2008-2009 to the present, and continuing through final
judgment, that exceed the actual direct and indirect operating expenses of the Insurance
Department and the Insurance Division of the Department of Financial Services;
15.

Awarding interest on all such refunds from the date of payment;

16.

Granting costs, disbursements, attorneys' fees and such other and further

relief as to this Court may seem just and proper.
DATED:

March 15,2013
Albany, New York
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EXHIBIT
B

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

Index No. 264-10

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN TRANSIT INSURANCE
COMPANY, EVEREADY INSURANCE COMPANY, GREATER NEW YORK MUTUAL
INSURANCE
COMPANY, KINGSTONE INSURANCE
COMPANY, MERCHANTS
INSURANCE GROUP and UTICA MUTUAL INSURANCE COMPANY,

Plaintiffs ,
-againstSTATE OF NEW YORK, DAVID A. PATERSON, Governor of the State of New York, JAMES J.
WRYNN, Superintendent of the New York State Insurance Department, and ROBERT L. MEGNA,
as Director of Budget,

Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.; AETNA HEALTH INC.; AETNA
HEALTH INSURANCE COMPANY OF NEW YORK; CDPHP UNIVERSAL BENEFITS, INC.;
CAPITAL DISTRICT PHYSICIANS ~ HEALTH PLAN, INC.; HEALTH NET OF NEW YORK,
INC.; HEALTH NET INSURANCE OF NEW YORK, INC.; HEALTHNOW NEW YORK INC.;
INDEPENDENT HEALTH ASSOCIATION, INC.; INDEPENDENT HEALTH BENEFITS
CORPORATION; MVP HEALTH PLAN, INC.; MVP HEALTH INSURANCE COMPANY; MVP
HEALTH SERVICES CORP.; PREFERRED ASSURANCE COMPANY; O;XPORD HEALTH
INSURANCE, INC.; OXFORD HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK; and UNITEDHEALTHCARE OF NEW YORK, INC.

Intervenor-Plaintiffs ,
-againstSTATE OF NEW YORK; DAVID A. PATERSON, in his official capacity as Governor of the State
of New York; JAMES J. WRYNN, in his official capacity as Superintendent of the New York State
Insurance Department; and ROBERT L. MEGNA, in his official capacity as Budget Director of the
State of New York,

Defendants.
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PLEASE TAKE NOTICE that upon the annexed affirmation of Paul Macielak, dated
January 14, 2010, together with all exhibits annexed thereto, and the accompanying
Memorandum of Law in Support of Intervenor-Plaintiffs' Motion to Intervene, IntervenorPlaintiffs, by their undersigned attorneys, shall move this Court at the Supreme Court of the State
of New York, Albany County, located at 16 Eagle Street, Albany New York, on February 16,

2010 at 9:30 a.m., or as soon thereafter as counsel may be heard, for an order granting leave to
intervene as plaintiffs in this matter pursuant to C.P.L.R. § 1013 and granting such other and
further relief as the Court deems just and proper.

PLEASE TAKE FURTHER NOTICE that, pursuant to CPLR 2214(b), answering
papers, if any, shall be served on counsel for Intervemor-Plaintiffs by overnight delivery at least
seven (7) days before the return date of this motion.
Dated: Albany, New York
January 21,2010
GREENBERG TRAURIG, LLP

By:/~/l2~
Harold N. Iselin, Esq.
Stephen M. Buhr, Esq.
54 State Street, 6th Floor
Albany, New York 12207
(518) 689-1400
Attorneys for Intervenor-Plaintiffs

TO:

HON. ANDREW CUOMO
Office of the Attorney General
The Capitol
Albany, NY 12224-0341
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HON. JAMES J. WRYNN
Superintendent ofInsurance of the State of New York
One Commerce Plaza, 20 th Floor
Albany, NY 12257
HON. ROBERT L. MEGNA
Director of Budget of the State of New York
State Capitol, Room 113
Albany, NY 12224-0341

1,292,637v2
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

Index No. 264-10

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN TRANSIT INSURANCE
COMPANY, EVEREADY INSURANCE COMPANY, GREATER NEW YORK MUTUAL
INSURANCE
COMPANY,
KINGSTONE
INSURANCE
COMPANY,
MERCHANTS
INSURANCE GROUP and UTICA MUTUAL INSURANCE COMPANY,

Plaintiffs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON, Governor of the State of New York, JAMES 1.
WRYNN, Superintendent of the New York State Insurance Department, and ROBERT L. MEGNA,
as Director of Budget,

Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.; AETNA HEALTH INC.; AETNA
HEALTH INSURANCE COMPANY OF NEW YORK; CDPHP UNIVERSAL BENEFITS, INC.;
CAPITAL DISTRICT PHYSICIANS' HEALTH PLAN, INC.; HEALTH NET OF NEW YORK,
INC.; HEALTH NET INSURANCE OF NEW YORK, INC.; HEALTHNOW NEW YORK INC.;
INDEPENDENT HEALTH ASSOCIATION, INC.; INDEPENDENT HEALTH BENEFITS
CORPORATION; MVP HEALTH PLAN, INC.; MVP HEALTH INSURANCE COMPANY; MVP
HEALTH SERVICES CORP.; PREFERRED ASSURANCE COMPANY; OXFORD HEALTH
INSURANCE, INC.; OXFORD HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK; and UNITEDHEALTHCARE OF NEW YORK, INC.

Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK.; DAVID A. PATERSON, in his official capacity as Governor of the State
of New York; JAMES J. WRYNN, in his official capacity as Superintendent of the New York State
Insurance Department; and ROBERT L. MEGNA, in his official capacity as Budget Director of the
State of New York,

Defendants.

AFFIDAVIT IN SUPPORT OF MOTION TO INTERVENE

STATE OF NEW YORK
COUNTY OF ALBANY

)
) ss:
)

PAUL MACIELAK, being duly sworn, deposes and says:
1.

I am the President and Chief Executive Officer of Intervenor-Plaintiff New York

Health Plan Association, Inc. ("HP A"), and submit this affidavit in support of the motion to
intervene filed by HPA as well as Aetna Health Inc.; Aetna Health Insurance Company of New
York; CDPHP Universal Benefits, Inc.; Capital District Physicians' Health Plan, Inc.; Healthnow
New York Inc.; Independent Health Association, Inc.; Independent Health Benefits Corporation;
MVP Health Plan, Inc.; MVP Health Insurance Company; MVP Health Services Corp.;
Preferred Assurance Company; Oxford Health Insurance, Inc.; Oxford Health Plans (NY), Inc.;
UnitedHealthcare Insurance Company of New York; and UnitedHealthcare of New York, Inc.
(collectively, the "HPA Plaintiffs" or "Intervenor-Plaintiffs").
2.

Annexed hereto as Exhibit A is a copy of the HPA Plaintiffs' proposed complaint

(the "HPA Complaint").
3.

Annexed hereto as Exhibit B is a copy of the complaint filed by New York

Insurance Association, Inc. ("NYIA") and certain individual property and casualty insurers
(collectively, the "NYIA Plaintiffs").
INTRODUCTION

4.

HPA is a not-for-profit corporation that represents health insurers and managed

care organizations across New York State. HPA's member plans provide health care coverage
for nearly seven million New Yorkers, including employers and their employees, individuals,
and Medicaid and Medicare beneficiaries.

HP A also serves as an advocate for affordable,
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quality health care for all New Yorkers. Each of the other Intervenor-Plaintiffs is a member of
HPA.
5.

Both the complaint filed by the NYIA Plaintiffs (the "NYIA Complaint") and the

HPA Complaint raise the question of whether Section 332 of the New York State Insurance Law
("Section 332"), which authorizes assessments upon insurers to defray the operating expenses of
the New York State Insurance Department (the "Insurance Department" or the "Department"),
may be used to force insurers to pay for expenses unrelated to the operation of the Insurance
Department. The answer to this question is of significance to the HPA Plaintiffs and to all New
Yorkers, since permitting the Insurance Department to continue to misuse Section 332 will only
increase health insurance premiums at a time when the nation and State are focused on making
health insurance more affordable.
6.

NYIA has advised on behalf of the NYIA Plaintiffs that they have no objection to

this motion. Moreover, the defendants have not yet answered the NYIA Complaint, which was
filed on January 13, 2010, and thus cannot claim any prejudice from the HPA Plaintiffs'
intervention.
NEW YORK STATE INSURANCE LAW SECTION 332
7.

Section 332 of the New York State Insurance Law, which is the focus of this case,

states in pertinent part that:
[t]he expenses of the department ... for any fiscal year, including
all direct and indirect costs, as approved by the director of the
budget and audited by the comptroller ... shall be assessed by the
superintendent pro rata upon all domestic insurers and all licensed
United States branches of alien insurers domiciled in this state ...
in proportion to the gross direct premiums and other
considerations, written or received by them in this state during the
calendar year ending December thirty-first immediately preceding
the end of the fiscal year for which the assessment is made (less
return premiums and considerations thereon) for policies or
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contracts of insurance covering property or risks resident or
located in this state the issuance of which policies or contracts
requires a license from the superintendent; and the superintendent
shall levy and collect such assessments and pay the same into the
state treasury ....
N.Y. Ins. Law § 332(a). Put simply, Section 332 provides a mechanism to fund the operating
expenses of the Insurance Department through an industry-wide assessment (the "Section 332
Assessment"). I
8.

Under the plain language of the statute, the Section 332 Assessment is explicitly

limited to funding the "the expenses of the [Insurance] [D]epartment." Since the statute was first
enacted in 1940, the phrase "expenses of the [D]epartment" has been understood to include only
employee salaries, office supplies, travel, leases, and similar types of expenses.
9.

Recognizing the limitations imposed by Section 332, Governor Paterson's initial

Deficit Reduction Plan ("DRP") proposal for State Fiscal Year 2008-2009 included an
amendment to Section 332.
1O.

The Governor's proposal would have amended the Insurance Law in order to

change the intent of the assessment and authority of the Superintendent.
11.

Specifically, the title's reference to the word "operating" would have been

deleted, and the text of the statute would have been amended to state that the phrase "expenses of
the department" includes "all appropriations whether administered by the department or
suballocated to another state department, board, or agency."

I For the purposes of this affidavit, all references to the tenn "insurers" or "insurance
companies," shall include health maintenance organizations ("HMO") established under Article
44 of the New York Public Health Law, because all such HMOs are subject to the Section 332
assessments challenged herein.
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12.

The Governor thus recognized that under current law, the Superintendent lacked

authority to assess insurance companies for programs that are sub-allocated to other departments
or otherwise do not relate specifically to the Department's operation.
13.

After negotiations with the Legislature, however, these proposed amendments

were deleted from the DRP, and Section 332 continues to limit the use of assessments to defray
only the actual operating expenses of the Department.
THE IMPROPER USE OF SECTION 332 IN THE STATE BUDGET PROCESS
14.

As set forth in greater detail in the HP A Complaint, beginning in 2003, the

Insurance Department has increasingly treated the Section 332 Assessments as general revenue
to fund programs um-elated to the operating expenses of the Department, despite the fact that
such inclusion clearly exceeds the statutory mandate that only the operating costs of the
Insurance Department may be passed on to insurance companies.
15.

The impact on health insurers, as measured by the increase in unrelated expenses

included in the Section 332 Assessments, has been significant. The funds appropriated for the
actual operation of the Insurance Department increased from $98,009,000 in the 2003-2004
budget year to $138,146,000 for State Fiscal Year 2009-2010. During the same time period,
however, the appropriation to the Insurance Department for non-operating expenses increased
from $49,389,000 to $317,239,000. Thus, the non-operating expenses of the Department have
increased by more than 640% during a period of six years, while the actual operating expenses
have only increased by approximately 140%.
16.

The HPA Plaintiffs do not question the legislative judgment underlying the

programs funded by the assessment. Rather, the HP A Plaintiffs argue that such expenses should
be funded from the General Fund, as an obligation of all taxpayers, rather than through the
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Section 332 Assessment, which was never intended to fund anything other than the operating
expenses of the Department.
HPA SHOULD BE PERMITTED TO INTERVENE IN THIS ACTION

17.

HP A's member health plans, including the Intervenor-Plaintiff health plans, have

a direct and substantial interest in this litigation. Like the NYIA Plaintiffs, the HP A health plans
are subject to the Section 332 Assessments and will be forced to bear the extraordinary expense
of improperly inflated assessments absent the relief sought herein. As the NYIA Plaintiffs have
consented to this motion and the defendants have not yet answered, there can be no basis for
denying the HPA Plaintiffs' the right to be heard on this critical issue.
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WHEREFORE, for the foregoing reasons, I respectfully request that the Court: (i) grant
the application of Intervenor-Plaintiffs to intervene in this action and file their proposed
complaint; and (ii) grant such Intervenor-Plaintiffs such other and further relief as the Court may
deem just and appropriate.

Sworn to and subscribed before me
this K day of January, 2010.
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Exhibit A
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

Index No. 264-10

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN TRANSIT
INSURANCE COMPANY, EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGS TONE INSURANCE COMPANY,
MERCHANTS INSURANCE GROUP and UTICA MUTUAL INSURANCE COMPANY,

PlaintijJs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON, Governor of the State of New York,
JAMES 1. WRYNN, Superintendent of the New York State Insurance Department, and
ROBERT L. MEGNA, as Director of Budget,

Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.; AETNA HEALTH INC.;
AETNA HEALTH INSURANCE COMPANY OF NEW YORK; CDPHP UNIVERSAL
BENEFITS, INC.; CAPITAL DISTRICT PHYSICIANS' HEALTH PLAN, INC.;
HEALTH NET OF NEW YORK, INC.; HEALTH NET INSURANCE OF NEW YORK,
INC.; HEALTHNOW NEW YORK INC.; INDEPENDENT HEALTH ASSOCIATION,
INC.; INDEPENDENT HEALTH BENEFITS CORPORATION; MVP HEALTH PLAN,
INC.; MVP HEALTH INSURANCE COMPANY; MVP HEALTH SERVICES CORP.;
PREFERRED ASSURANCE COMPANY; OXFORD HEALTH INSURANCE, INC.;
OXFORD HEALTH PLANS (NY), INC.; UNITED HEALTH CARE INSURANCE
COMPANY OF NEW YORK.; and UNITEDHEALTHCARE OF NEW YORK, INC.

Intervenor-PlaintijJs,
-againstSTATE OF NEW YORK; DAVID A. PATERSON, in his official capacity as Governor of
the State of New York; JAMES J. WRYNN, in his official capacity as Superintendent of the
New York State Insurance Department; and ROBERT L. MEGNA, in his official capacity
as Budget Director of the State of New York,

Defendants.

COMPLAINT

Intervenor-Plaintiffs, The New York Health Plan Association ("HPA"); Aetna Health
Inc.; Aetna Health Insurance Company of New York; CDPHP Universal Benefits, Inc.;
Capital District Physicians' Health Plan, Inc.; Health Net of New York, Inc.; Health Net
Insurance of New York, Inc.; Healthnow New York Inc.; Independent Health Association,
Inc.; Independent Health Benefits Corporation; MVP Health Plan, Inc.; MVP Health Insurance
Company; MVP Health Services Corp; Preferred Assurance Company; Oxford Health
Insurance, Inc.; Oxford Health Plans (NY), Inc.; UnitedHealthcare Insurance Company of
New York and Unitedhealthcare of New York, Inc.; (collectively, the "HPA Plaintiffs" or
"Intervenor-Plaintiffs"), by and through their attorneys, Greenberg Traurig, LLP, as and for
their Complaint, allege as follows:

INTRODUCTION
1.

This case presents the question of whether Section 332 of the New York State

Insurance Law ("Section 332"), which authorizes assessments upon New York-licensed
insurers to defray the operating expenses of the New York State Insurance Department (the
"Insurance Department" or the "Department"), may be used to force these insurers to pay for
expenses unrelated to the operation of the Insurance Department.
2.

Section 332 provides a mechanism to fund the operating expenses of the New

York State Insurance Department through an assessment on domestic insurance companies I
(the "Section 332 Assessment").

1 For the purposes of this Complaint, all references to the term "insurers" or "insurance
companies," shall include health maintenance organizations ("HMO") established under
Article 44 of the New York Public Health Law, because all such HMOs are subject to
Section 332 Assessments.
2

3.

Under the plain language of the statute, the assessment is explicitly limited to

funding "the expenses of the [Insurance] [D]epartment."
4.

Since the statute was first enacted in 1940, the phrase "expenses of the

[D]epartment" has been understood to include only employee salaries, office supplies, travel,
leases, and similar types of expenses.
5.

Beginning in 2003, however, the Department has increasingly treated the

Section 332 Assessments as general revenue to fund programs unrelated to the operating
expenses of the Department.
6.

For

example,

the

2009-10

Insurance

Department

budget

included

appropriations totaling $317,239,000 for expenses unrelated to the operation of the
Department.

Of the Department's $555,596,000 budget, approximately $138,146,000

represented actual operating expenses. Thus, approximately 57% of the Department's total
budget in State Fiscal Year 2009-10 represented funding for programs unrelated to the
operating expenses of the Insurance Department.
7.

Intervenor-Plaintiffs do not question the legislative judgment underlying the

programs funded by the assessment. Rather, Intervenor-Plaintiffs argue that such programs
should be funded from the General Fund, as an obligation of all taxpayers, rather than through
the Section 332 Assessment, which was never intended to fund anything other than the
operating expenses ofthe Department.
8.

This back-door tax is particularly perverse because, as applied to health

insurers and HMOs, it has the effect of increasing health insurance premiums at a time when
the nation and State are focused on making health insurance more affordable.
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THE UNDERLYING ACTION
9.

Plaintiffs New York Insurance Association, Inc. ("NYIA"); American Transit

Insurance Company; Eveready Insurance Company; Greater New York Mutual Insurance
Company; Kingstone Insurance Company; Merchants Insurance Group; and Utica Mutual
Insurance Company (collectively, the "NYIA Plaintiffs") filed their Complaint challenging
New York State Insurance Law Section 332 Assessments on January 13,2010.
10.

The NYIA Plaintiffs' complaint alleges that Defendants' implementation of the

Section 332 Assessments exceeds Defendants' authority and violates various provisions of the
New York State and United States Constitutions.
11.

The NYIA Plaintiffs' complaint seeks declaratory, injunctive, and ancillary

monetary relief.
12.

As set forth below, the issues raised in the NYIA Plaintiffs' complaint and by

this complaint filed by the Intervenor-Plaintiffs are identical in that both challenge the same
governmental actions.
13.

Intervenor-Plaintiffs seek to eQjoin Defendants from assessing and collecting

increased assessments from the Intervenor-Plaintiffs pursuant to Section 332 to the extent such
assessments are used to fund programs Wlfelated to the operating expenses of the New York
State Insurance Department.
PARTIES
14.

HP A is an association representing health insurers and health maintenance

organizations in New York State.
15.

Aetna Health Inc. is a health maintenance organization that has been issued a

certificate of authority pursuant to Article 44 of the New York State Public Health Law.
4

16.

Aetna Health Insurance Company of New York is a corporation that is licensed

under the New York Insurance Law.
17.

CDPHP Universal Benefits, Inc. is a corporation that is licensed as a non-profit

health services corporation under Article 43 of the New York State Insurance Law.
18.

Capital District Physicians' Health Plan, Inc. is a not-for-profit health

maintenance organization that has been issued a certificate of authority pursuant to Article 44
of the New York State Public Health Law.
19.

Health Net of New York, Inc. is a health maintenance organization that has

been issued a certificate of authority pursuant to Article 44 of the New York State Public
Health Law.
20.

Health Net Insurance of New York, Inc. is a corporation that is licensed as an

accident and health insurer pursuant to Article 42 of the New York State Insurance Law.
21.

Healthnow New York Inc. is a corporation that is licensed as a non-profit

health services corporation under Article 43 of the New York State Insurance Law.
22.

Independent Health Association, Inc. is a not-for-profit health maintenance

organization that has been issued a certificate of authority pursuant to Article 44 of the New
York State Public Health Law:
23.

Independent Health Benefits Corporation is a corporation that is licensed as an

accident and health insurer pursuant to Article 43 of the New York State Insurance Law.
24.

MVP Health Plan, Inc. is a not-for-profit health maintenance organization that

has been issued a certificate of authority pursuant to Article 44 of the New York State Public
Health Law.
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25.

MVP Health Insurance Company is a corporation that is licensed as an accident

and health insurer pursuant to Article 42 of the New York State Insurance Law.
26.

MVP Health Services Corp. is a corporation that is licensed as a non-profit

health services corporation under Article 43 of the New York State Insurance Law.
27.

Preferred Assurance Company is a corporation that is licensed as a non-profit

health services corporation under Article 43 of the New York State Insurance Law.
28.

Oxford Health Insurance, Inc. is a corporation that is licensed under the New

York Insurance Law.
29.

Oxford Health Plans (NY), Inc. is a health maintenance organization that has

been issued a certificate of authority pursuant to Article 44 of the New York State Public
Health Law.
30.

UnitedHealthcare Insurance Company of New York is a corporation that is

licensed under the New York Insurance Law.
31.

Unitedhealthcare of New York, Inc. is a health maintenance organization that

has been issued a certificate of authority pursuant to Article 44 of the New York State Public
Health Law.
32.

The State of New York is named as a defendant because this action challenges

legislative and administrative actions, and because it involves expenditures of appropriations
to a number of state agencies.
33.

Defendant David A. Paterson is the Governor of the State of New York and has

authority over the executive agencies of the State of New York. He is sued in his official
capacity.
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34.

Defendant James J. Wrynn is the Superintendent of the New York State

Insurance Department and has responsibility for proper implementation of Insurance Law
Section 332. He is sued in his official capacity.
35.

Defendant Robert L. Megna is the Director of the Budget for the State of New

York and has responsibility for approving State department budgets and expenditure plans, as
well as the proper implementation of Insurance Law Section 332 and the New York State
Finance Law. He is sued in his official capacity.
STANDING
36.

The individual Intervenor-Plaintiffs have standing to bring this action because

they have been injured and/or are threatened with injury by the enactment, implementation,
application, and enforcement of Section 332 and related assessments.
37.

HP A has standing to bring its claims because its members would otherwise

have standing to sue in their own right, the interests HP A seeks to protect are germane to
HPA's purpose, and neither the claims asserted nor the relief requested requires the
participation of individual HP A members.
GENERAL ALLEGATIONS
History of Insurance Law Section 332
38.

Chapter 824 of the Laws of 1940 enacted New York State Insurance Law

Section 32-a, which provided in relevant part:
Assessments to defray operating expenses of department.
If the expenses of the department . . . shall exceed the amount of fees and refunds
(excluding taxes) collected under this chapter and paid into the state treasury, the
excess of such expenses shall be annually assessed by the superintendent pro rata
upon all domestic insurers in proportion to the net premiums or other
considerations for insurance collected by them in this state during the fiscal year
for which the assessment is made; and the superintendent shall levy and collect
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such assessments and pay the same into the state treasury, subject to the provisions
of section thirty-seven of the state finance law.
39.

Chapter 641 of the Laws of 1941, inter alia, amended Insurance Law Section

32-a to add "all licensed United States branches of alien insurers domiciled in this state" to
those subject to the assessment.
40.

Chapter 944 of the Laws of 1972, inter alia, amended Insurance Law Section

32-a to provide for the assessment of all direct and indirect costs of the Insurance Department,
as approved by the director of the budget and audited by the comptroller, and to add
subdivision 2, which provided for quarterly payments of the assessments.
41.

Chapter 367 of the Laws of 1984 implemented the recodification of the

Insurance Law, including the enacted Insurance Law Section 32-a (renumbered Section 332),
still entitled "Assessments to defray operating expenses of department."
42.

The final amendment of Insurance Law Section 332 was enacted as part of

Chapter 61 of the Laws of 1989, deleting the language of subsection (a), which previously
made the assessment supplemental to fees and refunds collected under other provisions of the
Insurance Law. In explaining the 1989 amendment, the Governor's Bill Jacket stated:
The various revenues affected by this bill represent fees for the privilege of
conducting certain types of business in New York State, fines or penalties against
individuals or entities who have violated State laws or related regulations, or
miscellaneous revenues unrelated to the primary purposes of the affected laws. As
such, it is appropriate that these revenues inure to the benefit of the people of the
State by being deposited in the State Treasury rather than to the benefit of the
regulated entities evolved [sic] who are otherwise assessed for the costs of
administering these laws.
43.

This legislative language confirms that while other amounts paid by insurers

were intended to "inure to the benefit of the people of the State by being deposited in the State
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Treasury," the Section 332 Assessments were intended to fund the operating expenses of the
Insurance Department.
44.

Insurance Law Section 332 currently provides:
Assessments to defray operating expenses of department
(a) The expenses of the department, excluding the expenses of the supervision of
employee welfare funds, for any fiscal year, including all direct and indirect
costs, as approved by the director of the budget and audited by the comptroller,
except as otherwise provided by sections one hundred fifty-one and two hundred
twenty-eight of the workers' compensation law and by section sixty of the
volunteer firefighters' benefit law, shall be assessed by the superintendent pro
rata upon all domestic insurers and all licensed United States branches of
alien insurers domiciled in this state within the meaning of paragraph four of
subsection (b) of section seven thousand four hundred eight of this chapter, in
proportion to the gross direct premiums and other considerations, written or
received by them in this state during the calendar year ending December thirty-first
immediately preceding the end of the fiscal year for which the assessment is made
(less return premiums and considerations thereon) for policies or contracts of
insurance covering property or risks resident or located in this state the issuance of
which policies or contracts requires a license from the superintendent; and the
superintendent shall levy and collect such assessments and pay the same into the
state treasury, subject to the provisions of section one hundred twenty-one of the
state finance law and subsection (b) hereof.
(b) For each fiscal year commencing on or after April first, nineteen hundred
eighty-three, a partial payment shall be made by each insurer subject to this section
in a sum equal to twenty-five per centum of the annual expenses assessed upon it
for the fiscal year as estimated by the superintendent. Such payment shall be made
on March tenth of the preceding fiscal year and on June tenth, September tenth and
December tenth of each year, or at such other dates as the director of the budget
may prescribe. Provided, however, that the payment due March tenth, nineteen
hundred eighty-three for the fiscal year beginning April first, nineteen hundred
eighty-three shall not be required to be paid until June tenth, nineteen hundred
eighty-three. The balance of assessments for the fiscal year shall be paid upon
determination of the actual amount due in accordance with the provisions of this
section. Any overpayment of annual assessment resulting from complying with
the requirements of this subsection shall be refunded or at the option of the
assessed applied as a credit against the assessment for the succeeding fiscal
year. The partial payment schedule provided for herein shall not be applicable to
any insurer whose annual assessment pursuant to this section for the fiscal year is
estimated to be less than one hundred dollars and such insurers shall make a single
annual payment on or before September thirtieth of the fiscal year [emphasis
added].
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45.

Although the assessment has existed since the 1940s, until State Fiscal Year

2003-04, the "expenses of the department" only included items such as employee salaries,
office supplies, travel, leases, and similar types of expenses. Section 332 Assessments thus
paid only for the actual operational expenses of the Department.
All domestic insurance companies -- i.e., New York-licensed insurers -- and

46.

licensed United States branches of alien insurers domiciled in this state are required to pay the
Section 332 Assessment.
47.

Non-domestic insurance companies domiciled in other states, but authorized to

do business in New York State, are not required to pay a Section 332 Assessment.
Recent Use of Section 332 Assessments in the State Budget Process
48.

As part of the State budgeting process, the Governor proposes and the

Legislature approves certain appropriations to each State department, including the Insurance
Department.
49.

Each such appropriation represents the Department's spending authority for a

given year. Each line item set forth in the budget specifically limits the amount that may be
spent on that item.
50.

At all times relevant to this action, the Department's appropriations have

included non-operating expenses of the Insurance Department.
51.

These non-operating expenses of the Insurance Department have been charged

back to insurance companies through inclusion in Section 332 Assessments, despite the fact
that such inclusion clearly exceeds the statutory mandate that only the operating costs of the
Insurance Department may be passed on to insurance companies.

Specifically, the

Superintendent included the Department's entire non-General Fund appropriation in
10

calculating the Section 332 Assessments, even though the majority of these funds are clearly
not operational expenses of the Department.
Impact of the Improper Section 332 Assessments
52.

While the inclusion of items unrelated to the operating expenses of the

Department as part of the Section 332 Assessments has always been unlawful, the amount of
such unrelated expenses has substantially increased, both in absolute terms and as compared
with the portion of the Section 332 Assessments actually related to the operating expenses of
the Insurance Department.
53.

The funds appropriated for the actual operation of the Insurance Department

increased from $98,009,000 in State Fiscal Year 2003-2004 to approximately $138,146,000
for State Fiscal Year 2009-2010.
54.

During the same time period, however, the non-operating expenses of the

Insurance Department increased from $49,389,000 to approximately $317,239,000.
55.

Hence, in Fiscal Year 2003-04, non-operating expense items constituted only

33% of the total Insurance Department budget.
56.

By State Fiscal Year 2009-10, non-operating expense items constituted 57% of

the total Insurance Department budget.
57.

The non-operating expenses of the Department thus have increased by more

than 640% during a period of six years, while the actual operating expenses increased by
approximately 140%.
58.

The Governor's proposed budget for Fiscal Year 2010-11

allocates

approximately $301,263,289 in non-operating expense items to the Insurance Department
budget, which constitutes approximately 60% of the Department's budget.
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59.

The allocation of such expenses to the Insurance Department budget

undem1ines the fiscal integrity of New York insurance companies and increases the premiums
paid by New York employers and consumers for health insurance.
Failed Amendment of Section 332

60.

Recognizing the limitations imposed by Section 332, Governor Paterson's

initial Deficit Reduction Plan ("DRP") proposal for State Fiscal Year 2008-2009 included an
amendment to Section 332.
61.

The Governor's proposal would have amended the Insurance Law in order to

change the intent of the assessment and authority of the Superintendent.
62.

Specifically, the title's reference to the word "operating" would have been

deleted, and the text of the statute would have been amended to state that the phrase "expenses
of the department" includes "all appropriations whether administered by the department or
suballocated to another state department, board, or agency."
63.

The Governor thus recognized that under current law the Superintendent lacked

authority to assess insurance companies for programs that are sub-allocated to other
departments or otherwise do not relate specifically to the Department's operation.
64.

After negotiations with the Legislature, however, these proposed amendments

were deleted from the DRP, and Section 332 continues to limit the use of assessments to
defray only the actual operating expenses of the Department.
65.

Significantly, the Governor's 2010-11 budget does not include a proposal to

amend the language of Section 332.
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Recent Legislation Related to Section 332
66.

Pursuant to Insurance Law Section 332(b), the Superintendent of Insurance

estimates the expenses for the next fiscal year and issues a demand for payment of 25% of the
estimated assessment by March 10th of the fiscal year in which the estimate is calculated.
67.

The remaining three quarterly estimated payments are required to be remitted

by June 10th , September 10th , and December 10th of the next fiscal year.
68.

Pursuant to Section 332(b), after the final amount of the assessment is

calculated, insurers are required to pay any balance due, while "[a]ny overpayment of annual
assessment resulting from complying with the requirements of this subsection shall be
refunded or at the option of the assessed applied as a credit against the assessment for the
succeeding fiscal year."
69.

Part H of Chapter 2 of the Laws of 2009 authorized the Comptroller to transfer

up to $4.5 million from the Insurance Department assessment account to the General Fund in
state fiscal year 2008-09. Specifically, Chapter 2 of the Laws of2009, Part H, provided:
In such instances where the total value of the annual industry assessment exceeds
the actual annual expenses of the department's operations and activities, in
accordance with section 4 of the state finance law, the comptroller is hereby
authorized and directed to transfer, at the request of the director of the budget, up
to $4.5 million from the unencumbered balance of the insurance department
account (339.B6) to the general fund in state fiscal year 2008-09.
70.

As made clear by this most recent legislation, the State now simply views

Section 332 Assessments as general revenue, even though the assessments are paid by
domestic insurers, and ultimately, consumers and employers.

13

FIRST CAUSE OF ACTION
The Superintendent Exceeded the Authority Delegated to Him by Section 332
71.

The express purpose of the assessment provided under Section 332 is to defray

the direct and indirect operating expenses of the Insurance Department.
72.

The actual assessments imposed on HPA Plaintiffs by the Superintendent of

Insurance, and approved by the Director of Budget, are excessive and do not constitute
payment of the operating expenses of the Insurance Department.
73.

By forcing insurers to pay for programs unrelated to the operating expenses of

the Insurance Department, the Superintendent of Insurance has unlawfully exceeded the
authority delegated to him under Section 332.
74.

By approving the assessments to include items unrelated to the operating

expenses of the Insurance Department, the Director of Budget has unlawfully exceeded the
authority delegated to him under Section 332.
75.

Such conduct by the Superintendent of Insurance and Director of Budget has

resulted in overpayments by the HP A Plaintiffs, and similarly situated entities, for State Fiscal
Years 2008-09 and 2009-10 of more than $500,000,000.

SECOND CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein is an Unconstitutional Delegation
of Legislative Power to the Superintendent
76.

In New York State, the exclusive power to tax is vested in the New York State

Legislature by New York Constitution, Art. III, Section 1.
77.

The Superintendent of Insurance has implemented Section 332 to include

expenses unrelated to the operation of the Insurance Department and without relation to any
benefit conferred on the HPA Plaintiffs.
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78.

To the extent Section 332 is determined to be a delegation of authority to the

Superintendent to fix assessments beyond that necessary for the operation of the Insurance
Department, i.e. to implement a tax, it is an unconstitutional delegation of legislative power.
79.

Such unconstitutional delegation of the power to tax has resulted in

overpayments by the HP A Plaintiffs.

THIRD CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein is an Unconstitutional Tax in
Violation of Article III, Section 22 of the New York State Constitution
80.

Article III, Section 22 of the New York State Constitution requires that

"[e]very law which imposes, continues or revives a tax shall distinctly state the tax and the
object to which it is to be applied, and it shall not be sufficient to refer to any other law to fix
such tax or object."
81.

For

State

Fiscal

Years

2003-2004

through

2009-2010,

the

budget

appropriations for the Department of Insurance have included sub-allocations and funding for
programs unrelated to the operation of the Department of Insurance.
82.

Charges for such sub-allocations and unrelated programs represent taxes levied

for the general purposes of the State.
83.

The Article VII bills have not amended Section 332, nor do the budget bills

distinctly state a tax to be imposed nor identify any object for an existing tax.
84.

To the extent Section 332 is determined to provide authority to impose

assessments for sub-allocations and programs unrelated to the operating expenses of the
Insurance Department, it is an unconstitutional tax in derogation of the requirements of Article
III, Section 22 of the New York State Constitution.
85.

Such unconstitutional tax has resulted in overpayments by the HP A Plaintiffs.
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FOURTH CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein Violates the Equal Protection
Clause of the New York and United States Constitutions
86.

Article I, Section 11 of the New York State Constitution provides that "[n]o

person shall be denied the equal protection of the laws of this state or any subdivision
thereof."
87.

The Fourteenth Amendment to the United States Constitution provides that no

"State shall ... deny to any person within its jurisdiction the equal protection of the laws."
88.

The United States Supreme Court has repeatedly held that the Fourteenth

. Amendment limits state legislatures, when dealing with social or economic policy, from
imposing statutory classifications unless "there is ... [some] reasonably conceivable state of
facts that could provide a rational basis for the classification."
89.

Fees levied pursuant to Section 332 are collected only from domestic insurance

companies, while insurers domiciled outside of New York State are not subject to this
expense.
90.

As described above, these increased Section 332 Assessments are tantamount

to a tax, and there is no rational basis to discriminate against New York insurance companies
by taxing only domestic insurers.
91.

The imposition of increased assessments under Section 332 thus violates the

HP A Plaintiffs' constitutional right to equal protection.
92.

Such violation of the constitutional right to equal protection has resulted in

overpayments by the HP A Plaintiffs.
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FIFTH CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein Violates the Equal Protection
Clause of the New York and United States Constitutions
93.

Article I, Section 11 of the New York State Constitution provides that "[n]o

person shall be denied the equal protection of the laws of this state or any subdivision
thereof."
94.

The Fourteenth Amendment to the United States Constitution provides that

"[n]o State shall ... deny to any person within its jurisdiction the equal protection of the
laws."
95.

The sub-allocations and programs unrelated to the direct and indirect operating

expenses of the Insurance Department are for the benefit of the general public and are not
rationally related to a legitimate government interest in the regulation of insurance.
96.

There is no rational basis for singling out the HPA Plaintiffs, as opposed to the

general public or other industries, to fund hundreds of millions of dollars in sub-allocations
and programs unrelated to the regulation of insurers generally and/or unrelated to the
regulation of health insurance specifically.
97.

The imposition of assessments under Section 332 for such programs is a

violation of the HPA Plaintiffs' constitutional right to equal protection.
98.

Such violation of the constitutional right to equal protection has resulted in

overpayments by the HP A Plaintiffs.
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SIXTH CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein
Violates Plaintiffs' Rights to Substantive Due Process
99.

Article I, Section 6 of the New York State Constitution provides that "[n]o

person shall be deprived oflife, liberty or property without due process of law."
100.

The Fourteenth Amendment to the United States Constitution provides that:

No State shall make or enforce any law which shall abridge ·the privileges or
immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.
101.

Both Constitutional provisions provide substantive and procedural due process

protections to persons, including the HP A Plaintiffs.
102.

The Section 332 Assessment is being used to take the funds of one class, i.e.

insurance companies, for the private benefit of other classes of persons with no reasonable
relationship between the intended beneficiaries of the assessment and the insurers on whom
the assessment is imposed.
103.

To the extent the Section 332 Assessments exceed the direct and indirect

operational expenses of the Insurance Department and are used for programs that benefit other
private individuals or entities, they are unreasonable, arbitrary and capricious, and a violation
of the substantive due process rights of the HPA Plaintiffs.
104.

Such violation of substantive due process rights has resulted in overpayments

by the HP A Plaintiffs.
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SEVENTH CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein Constitutes an Unconstitutional
Taking of Plaintiffs' Property without Due Process of Law
105.

Article I, Section 7(a) of the New York State Constitution provides that

"[p]rivate property shall not be taken for public use without just compensation."
106.

The Fifth Amendment to the United States Constitution, as applied to the State

by the Fourteenth Amendment, provides that " ... private property [shall not] be taken for
public use, without just compensation."
107.

Insurance Law Section 332(b) provides that overpayments of annual

assessments will be refunded to the HP A Plaintiffs.
108.

The Section 332 Assessment is being used to take several hundred million

dollars from insurance companies, previously paid from the General Fund, for the private
benefit of other classes of persons.
109.

In addition, Part H of Chapter 2 of the Laws of 2009 authorized the comptroller

to transfer money to the General Fund in State Fiscal Year 2008-2009 that Section 332
requires be refunded to insurers.

This constitutes an unconstitutional taking of the HP A

Plaintiffs' property without just compensation.
110.

Similarly, Defendants' diversion of Section 332 Assessments to pay for the cost

of programs unrelated to the operating expenses of the Insurance Department constitute an
unconstitutional confiscation of the HPA Plaintiffs' property without just compensation.

11'1.

Such violation of due process rights has resulted in overpayments by the HP A

Plaintiffs.
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WHEREFORE, Plaintiffs demand judgment as follows:

1.

On the First Cause of Action, declaring the Defendants' implementation of

Section 332 for State Fiscal Years 2008-2009 and 2009-2010 to be illegal, and contrary to
such statute;
2.

On the Second Cause of Action, declaring Section 332 as implemented for

State Fiscal Years 2008-2009 and 2009-2010 to be in violation of the New York State
Constitution;
3.

On the Third Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 and 2009-2010 to be in violation of the New York State Constitution;
4.

On the Fourth Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 and 2009-2010 to be in violation of the United States Constitution;
5.

On the Fifth Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 and 2009-2010 to be in violation of the New York State and United
States Constitutions;
6.

On the Sixth Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 and 2009-2010 to be in violation of the New York State and United
States Constitutions;
7.

On the Seventh Cause of Action, declaring Section 332 as implemented for

State Fiscal Years 2008-2009 and 2009-2010 to be in violation of the New York State and
United States Constitutions;
8.

Permanently enjoining and restraining Defendants from continuing to include

costs unrelated to the direct and indirect operational expenses of the Insurance Department in
the Section 332 Assessments;
20

9.

Ordering Defendants to refund to Plaintiff insurance companies, including all

insurance companies represented at any time since 2008 by HP A, all assessments imposed
upon them from 2008 to the present, and continuing through final judgment, that exceed the
direct and indirect operational expenses of the Insurance Department;
10.

Awarding interest on all such refunds from the date of payment; and
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11.

Granting costs, disbursements, and attorney's fees, along with such other

and further relief as to this Court may seem just and proper.

Dated: Albany, New York
January 21,2010
Respectfully submitted,

By:

~1RA;J~
Harold N. Iselin, Esq.
.
Stephen M. Buhr, Esq.
Attorneys for Intervenor-Plaintiffs
54 State Street, 6th Floor
Albany, New York 12207
(518) 689-1400

1,284,835vlO
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STATE OF NEW YORK
SUPREME COURT .

COUN1Y OF ALBANY

Albany County Clerk

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN \

Document Number 10569589

TRANSIT INSURANCE COMPANY, EVEREADY INSURANCE
COMPANY, GREATER NEW YORK MUTUAL INSURANCE

Rcvd 01/13/20102:51:50 PM

COMPANY, KINGS TONE INSURANCE COMPANY,
MERCHANTS MUTUAL INSURANCE COMPANY and UTICA
MUTUAL INSURANCE COMPANY,

\\II\\\m~m\\\\\~mlml~\\~m\m'IDI

Plaintiffs,

SUMMONS
-against-

Index No. '2~ l{--fO

-STATE OF NEW YORK, DAVID A. PATERSON, Governor of the
State of New York, JAMES J. WRYNN, Superintendent of the New
York State Insurance Department, and ROBERT L. MEGNA, as
Director of Budget,
Defendants.

To the above named Defendants:
You are hereby summoned to answer the complaint in this action and to serve a
copy of your answer, or, if the complaint is not served with this summons, to serve a
notice of appearance, on the Plaintiffs' Attomey(s) within 20 days.after the service of this
summons, exclusive of the day of service (or within 30 days after the service is complete
if this summons is not personally delivered to you within the State of New York); and in
case of your failure to appear or answer, judgment will be taken against you by default
for the relief demanded in the complaint.
.
Dated: January 13,2010
ey
e
Atto ys for . aintiffs
Office and P.O. Address
54 State Street
Albany NY 12207-2501
Tel. (518) 462-5601

TO:

HON. ANDREW CUOMO
Office of the Attorney General
The Capitol
Albany, NY 12224-0341

"

HON. JAMES J. WRYNN
Superintendent of Insurance of the State of New York
One Commerce Plaza, 20th Floor
Albany, NY 12257
HON. ROBERT L. MEGNA
Director of Budget of the State of New York
State Capitol, Room 113
Albany, NY 12224--0341

O:\DATA\ATrORNBY\lIs\NYJA\SuDUnOllB.doc
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STATE OF NEW YORK
SUPREME COURT

.. I

COUNTY OF ALBANY

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN
TRANSIT INSURANCE COMPANY, EVEREADY INSURANCE
COMPANY, GREATER NEW YORK MUTUAL INSURANCE
COMPANY, KlNGSTONE INSURANCE COMPANY,
MERCHANTS MUTUAL INSURANCE COMPANY and UTICA
MUTUAL INSURANCE COMPANY,
Plaintiffs,

COMPLAINT
-against-

Index No. Olc..\(o·( 0

STATE OF NEW YORK, DAVID A. PATERSON, Governor of the
State of New York, JAMES J. WRYNN, Superintendent of the New
York State Insurance Department, and ROBERT L. MEGNA; as
Director of Budget,
Defendants.

Plaintiffs, by their attorneys, O'Connell and Aronowitz, for their Complaint
herein, state as follows:

Parties
1.

Plaintiff, New York Insurance Association, Inc. (hereinafter "J.':NIA"), is a

non-profit trade association incorporated in the State of New York, with a principal place
of business in Albany, New York. NYIA's members consist of property and casualty
insurance companies, both domestic and non-domestic, which issue insurance policies
throughout the State of New York.

NYIA currently has thirty-seven domeStic

property/casualty insurers as members, all of which are responsible for paying the annual
New York State IIisurance Law section 332

assessmen~

NYIA brings this action on

behalf of those members who are adversely affected by the acts that are the subject matter

of this action.
2.

American Transit Insurance Company ("American Transit"), is a duly

licensed insurance company domesticated in the State of New York, with its principal
place of business located in New York, New York. American Transit primarily provides
commercial liability insurance to taxicabs and company fleets in New York City.
3.

Eveready Insurance Company (''Eveready''), is a duly licensed insurance

company domesticated in the State of New York, with its principal place of business
located in New York, New York. Eveready primarily provides personal and commercial
vehicle liability insurance in the greater New York City area.
4.

The Greater New York Mutual Insurance Company ("GNY"), is a duly

licensed insurance company domesticated in the State of New York, with its principal
place of business located in New York, New York. GNY primarily provides commercial
property and liability insurance for most business classes.
5.

Kingstone Insurance Company ("Kingstone"), is a duly licensed insurance

company domesticated in the State of New York, with its principal
located in Kingston, New York.

p~ace

of business

Kingstone provides a variety of personal and

commercial insurance throughout most of the State of New York.
6.

Merchants Mutual Insurance Company and its wholly-owned subsidiary,

Merchants Preferred Insurance Company (collectively "Merchants"), each with their
principal place of business located in Buffalo, New York, are duly licensed insurance
companies domesticated in the State of New York.

Through these two companies

Merchants offers a wide variety of personal and commercial insurance.
7.

Utica Mutual Insurance Company ("Utica Mutual"), is a duly licensed
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insurance company domesticated in the State of New York and is a member of Utica
National Insurance Group, with its principal place of business located in New Hartford,
New York. Utica Mutual provides a wide variety of personal and commercial insurance
throughout the State of New York.
8.

The State of New York is named a defendant because this action

challenges primarily legislative actions, and because it involves expenditures of or
suballocations of appropriations to many state agencies.
9.

Defendant David A. Paterson is the Governor of the State of New York,

charged with the responsibility of executing the laws of the State.
10.

Defendant James J. wrjnn is the Superintendent of the New York State

Insurance Department, and has responsibility 'for proper implementation of Insurance
Law § 332.
11.

Defendant Robert L. Megna is Director of Budget, and has responsibility

for approving Department budgets and expenditure plans, as well as responsibilities in
the proper implementation oflnsurance Law § 332 and the State Finance Law.

Nature of the Case
12.

This is an action for declaratory, injunctive and ancillary monetary relief

reSUlting from the Defendants' systematic and intentional abuse of Insurance Law § 332,
to create a slush fund through which expenses of other state agencies and general state
expenditures are funneled so that they are passed on to Plaintiff NYIA's members and
other insurance companies, 'rather than being obligations of the State's General'Fund, or
other funding sources, where they properly belong.
13.

As 9riginally enacted, Insurance Law § 332's predecessor statute
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established a minor source of supplemental funds for the operating expenses of the
Insurance Department. Eventually the statute was amended in 1989 to make it a greater
source of funding for the expenses of the Insurance Department.
·14.

In fiscal years 2008-2009 and 2009-2010 Defendants or their predecessors

enacted or implemented appropriations for the New York State Insurance Department
that included items with absolutely no connection to the direct and indirect expenses of
the Department or the regulation of insurance. The payment for these items was imposed
on insurance companies, primarily those domiciled in this State, by way of the Insurance
Law § 332 assessments, despite the fact that they clearly exceed. the statutory mandate
that only certain expenses of the Insurance Department be passed onto the regulated
insurance compani~s.
15.

The items that do not constitute expenses of the Department, most if not

atl of which benefit other private parties, represented 70% of the assessments for the
2009-2010 budget year. Such unbridled allocation of non-operating expense items to the
Insurance Department budget not only impacts the fiscal integrity of New York insurance
companies, raising the specter of job losses, but dramatically increases the premiums paid
by New York consumers and, perversely, incentivizes companies to relocate to other
states.
StatutOry Background of Insurance Law § 332
16.

Chapter 824 of the Laws of 1940 enacted New York State Insurance Law

§ 32-a, pr()vided in relevant part:

Assessments to defray operating expenses of department.

If the expenses of the department ... shall exceed the amount of fees
and refunds (excluding taxes) collected under this chapter and paid
4

into the state treasury, the excess of such expenses shall be annually
assessed by the superintendent pro rata upon all domestic insurers in
proportion to the net premiums or other considerations for insurance
collected by them in this state during the fiscal year for which the
assessment is made; and the superintendent shall levy and collect such
assessments and pay the same into the state treasury, subject to the
p'rovisions of section thirty-seven of the state fmance law.

17.

-Chapter 641 of the Laws of 1941 amended Insurance Law 332-a to, inter

alia, add "all licensed United States branches of alien insurers domiciled in this state" to
those subject to the assessment.
18.

Chapter 944 of the Laws of 1972 amended Insurance Law 32-a to, inter
,

.

alia, provide for the assessment of all direct and indirect costs of the insurance
department, as approved by the director of the budget and audited by the comptroller, and
to add subdivision 2, which provided for quarterly payments of the assessment.
19.

Chapter 367 of the Laws of 1984 implemented the recodification of the

Insurance Law, including the enacted Insurance Law § 332, still entitled "Assessments to
defray operating expenses of department."
20.

The fmal amendment of Insurance Law § 332 was enacted as part of

Chapter 61 of the Laws of 1989, deleting the language of subsection (a) which previously
made the assessment supplemental to fees and refunds collected under other pro!,isions of
the Insurance Law. As a result, the Insurance Law § 332 assessments became a source of
revenue to fund the actual operating expenses of the Insurance Department.

These

assessments are in addition to fees, e.g. Insurance Law § 313, to,recoup in part the actual
expenses of the Insurance Department.
21.

Insurance Law § 332 presently provides:
Ass~ments to defray op'e rating expenses of department
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(a) The expenses of the department, excluding the expenses of the
supervision of employee welfare funds, for any fiscal year, including
all direct and indirect costs, as approved by the director of the budget
and audited by the comptroller, except as otherwise provided by
sections one hundred fifty-one and two hundred twenty-eight of the
workers' compensation law and by section sixty of the volunteer
fll'efight~rs' benefit law, shall be assessed by the superintendent pro
rata upon all domestic insurers and an' licensed United States
branches of alien insurers domiciled in this state within the
meaning of paragraph four of .subsection (b) of section seven thousand
four hundred eight of this chapter, in proportion to the gross direct
premiums and other considerations, written or received by them in this
state during the calendar year ending December thirty-fll'st
immediately preceding the end of the fiscal year for which the
assessment is made (less return premiums and considerations thereon)
for policies or contracts of insurance covering property or risks
resident or located in this state the issuance of which policies or
contracts requires a license from the superintendent; and the
superintendent shall levy and collect such assessments and pay the
same into the state treasury, subject to the provisions of section one
hundred twenty-one of the state fmance law and subsection (b) hereof.
(b) For each fiscal year commencing on or after April first, nineteen
hundred eighty-three, a partial payment shall be made by each insurer
subject to this section in a sum equal to twenty-five per centum of the
annual expenses assessed upon it for the fiscal year as estimated by the
superintendent. Such payment shall be made on March tenth of the
preceding fiscal year and on June tenth, September tenth and
December tenth of each year, or at such other dates as the director of
the budget may prescribe. Provided, however, that the payment due
March tenth, nineteen hundred eighty-three for the fiscal year
beginning April first, nineteen hundred eighty-three . shall not be
required to be paid until June tenth, nineteen hundred eighty-three. The
balance of assessments for the fiscal year shall be paid upon
determination of the actual amount due in accordance with the
provisions of this section. Any overpayment of annual assessment
resulting from complying with the requirements of this subsection
shall be refunded or at the option of the assessed applied as a
credit against the assessment for the sncceeding fiscal year. The
p!Utial payment schedule provided for herein shall not be applicable to
any insurer whose annual assessment pursuant to this section for the
fiscal year is estimated to be less than one hundred dollars and such
insurers shall make a single annual payment on or before September
thirtieth of the fiscal year. [emphasis added]
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22.

All domestic insurance companies and licensed United States branches of

alien insurers domiciled in this state are required to pay the ,Insurance Law § 332
assessment.
23.

Non-domestic insurance companies domiciled in other states, but

authorized to do business in New York State, are not required to pay the Insurance Law §
332 assessment.
Budget Impact of § 332 Assessments
24.

At all relevant times the Superintendent of Insurance has calculated the

direct and indirect costs representing the e~penses of the Department for purposes of the
Insurance Law § 332 assessment to be the total amount of appropriations allocated to
Insurance Department "SR-Other" [special revenue - otherJ funds in the state budget
approved by the Legislature.
25.

At all relevant times the Insurance Department SR-Other appropriations

have included funds specifically appropriated to the Insurance Department for its direct
and indirect expenses.
26.

At all relevant times the SR-Other appropriations have also included

suballocations for other departments" agencies, offices and divisions which were not for
the expenses of the Insurance Department, but masqueraded as such and were included in
the amounts assessed against Plaintiff insurance companies.
27.

For budget year 2003-2004, the enacted appropriations for the Insurance

Department included $?8,009,000 allocated for the expe~es of the Insuranee Department
and $49,389,000 directed to 16 suballocations in various amounts to the Banking
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Department, Department of State, Department of Health, Offices of the Inspector General
and Department of Law.
28.

For

budget

years

2004-2005

through

2007-2008,

the

enacted

appropriations for the expenses of the Insurance Department and suballocations to other
agencies continued to increase.
29.

The Defendants rampant exploitation of Insurance Law § 332, however,

began with budget year 2008-2009.

For budget year 2008-2009, the enacted

appropriations for the Insurance Department included $128,904,000 allocated for the
expenses of the Insurance Department and $111,504,000 directed to 24 suballocations in
various amounts to the Banking Department, Department of State, Department of Health,
Offices of the Inspector General, Department of Law and Division of Criminal Justice
Services. These suballocations represented a $41,226,000 increase in the assessment
over the previous fiscal year.
30.

Defend~ts'

dramatic increase of the assessment in the 2008-2009 budget

was just the beginning of their intentional strategy to create a slush fund out of the section
332 assessments to fund the operations of other state agencies and programs. As part of
I

the Deficit Reduction Plan passed into law by Chapter 1 of the Laws of 2009, the
Insurance Law § 332 assessment for budget year 2008-2009 was increased by another
$180;633,600, bringing the total to $421,041,600 or more than double the previous
budget year's assessment. This was done by moving into the Insurance Department
budget $139,473,600 for the Healthy NY program, $39,200,000 for the HMO direct pay
program an,d $1,960,000 for the entertainment industry pilot program, all of which may
be desirable programs, but they have nothing whatsoever to do with the expenses of the
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Insurance Department. These programs are provided for the benefit of other private
individuals.
31.

The Defendants' raiding the funds of Plaintiff insurance companies for the

general state fund did not stop there. Chapter 2 of the Laws of 2009, Part H, provided:
Notwithstanding any law to the contrary, the insurance department
shall fmance the annual expenses related to its activities and operations
through assessments on all regulated entities of the department. For
state fiscal year 2008-09, the total value of the annual assessment will
be equal to the total value of the department's enacted appropriations.
In such instances where the total value of the annua1 industry
assessment exceeds the actual annual expenses of the department's
operations and activities, in accordance with section 4 of the state
finance law, the comptroJler is hereby authorized and directed to
transfer, at the request of the director of the budget, up to $4.5
'million from the unencumbered balance of the insurance
department account (339.B6) to the general fund in state fiscal
year 2008-09. [emphasis added]
32.

For budget year 2009-2010, Defendants demonstrated that there is no limit

to the abuse of Insurance Law § 332 by increasing the enacted appropriations f?r the
Insurance Department to include $138,146,000 allocated for the expenses of the
Insurance Department, $115,039,000 directed to 24 suballocations in various amounts to
the Banking Department, Department of State, Department of Health, Offices of the
Inspector General, Department of Law and Division of Criminal Justice Services,
$161,040,000 for the Healthy NY program, $39,200,000 for the HMO direct pay market
program and $1,960,000 for the pilot program for entertainment industry employees. The
amount of the Insurance La~ § 332 assessment rose to a staggering $455,385,000.
33.

Defendants have blatantly misused Insurance Law §

~32,

which only

provides a mechanism for the payment of the expenses of the Insurance Department by
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most, but not all, of the insurance companies it regulates, to create an unlimited and
illegitimate slush fund at the expense of Plaintiff insurance companies.

Basis of Complaint
34.

New York Tax Law Article 33, entitled "Franchise Taxes on Insurance

Corporations," governs the amount of taxes paid by insurance companies in the State of
New York.
35.

Under Tax Law § 1502-a " ... every domestic insurance corporation, every

foreign insurance corporation and every alien insurance corporation, other than such
corporations transacting the business of life insurance ... " is required to pay a franchise
tax equal to 1.75% of premiums paid for accident and health insurance companies and
2% of premiums paid for all other insurance companies.

36.

From 1940 to 1989 Insurance Law § 332(a) and its predecessor statute (§

32-A) provided for an assessment to cover the operating costs of the Insurance
Department, but only to the extent such costs were not met by other fees and refunds
collected under other prOVisions of the Insurance Law.
37.

In 1989 the fees and refunds formerly allocated to the operating costs of

the Insurance Department were redirected to general state expenditures.
38.

In explaining the 1989 amendment, the Governor's Bill Jacket stated:
The various revenues affected by this bill represent fees for the
privilege of conducting certain types of business in New York State,
fmes or penalties against individuals or entities who have Violated
State laws or related regulations, or miscellaneous revenues unrelated
to the primary purposes of the affected laws. As such, it is appropriate
that these revenues inure to the benefit of the people of the State by
being deposited in the State Treasury rather than to the benefit of the
regulated entities evolved [sic] who are otherwise assessed for .the
costs of administering these laws.
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39.

Insurance Law § 332 is entitled "Assessments to defray operating

expenses of department."
40.

Insurance Law § 332(a) reinforces the purpose of the assessment,

specifically providing that "[t]he expenses of the department ... shall be assessed by the
superintendent pro rata upon all domestic insurers and all licensed United States branches
of alien insurers domiciled in this state ... "
41.

Pursuant to Insurance Law § 332(b) the Superintendent of Insurance

estimates the expenses for the next fiscal year and issues a demand for payment of 25%
.

'

'o f the estimated assessment by March 10th of the fiscal year in which the estimate is
calculated.
42.

The remaining estimated quarterly payments are required to be remitted by

J un~ 10th • September 10th and December 10th of the next fiscal year.
43.

While the funds appropriated for the actual expenses of the Insurance

Department increased at a modest rate between the 2003-2004 and 2009-2010 budget
years, i.e. from $98,009,000 to $138,146,000, the suballocations and other program
expenses fwmeled through the Insurance Department budget to other agencies and
programs have skyrocketed from $49,389,000 to $317,239,000, an increase of
approximately 642%, during that .same time period.
44.

The costs of these suballocations and other programs that do not constitute

expenses of the Insurance Department represent an improper and unlawful attempt to
charge costs not reasonable and necessary for the regulation of insurers to the insurance
companies subject to the provisions of Insurance Law § 332.
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45.

For example, former Governor Pataki created the Holocaust Claims

Processing Office ("HCPO") of the New York State Banking Department on June 25,
1997. One of the tasks of this office is to assist persons to recover monies never paid in
connection with insurance polides issued by European insurers.
46.

Not only do the HCPO's efforts relate to insurers outside the United

States, but its efforts are not even focused on citizens of the State of New York. In its
January 15, 2009 annual report, the HCPO noted that from its inception it has assisted
with insurance claims made by individuals from 42 states and 24 countries.
47.

For budget years 2003-2004 through 2005-2006 the Insurance Law § 332

assessment included $447,000 annually to support the HCPO. In budget years 2006-2007
through 2009-2010 the annual amount assessed pursuant to Insurance Law § 332
increased to $465,000 annually. The three annual reports made public by the HCPO state
the amount it received from Insurance Department suballocations for 2006, 2007 and
2008 to be $354,424, $353,067 and $335,877 respectively.
48.

The HCPO annual reports identify the majority of insurance claims it

assisted individuals with were with the International Commission on Holocaust Era
Insurance Claims, which officially closed on March 30, 2007. Despite this closure, the
HCPO maintained its nine full-time staff and the suballocations of $465,000 per year
assessed to Plaintiffs under Insurance Law § 332 have continued.
49.

While the HCPO has a laudable mission, it clearly has no connection to

the regulation of insurers in the State of New York or the expenses of the Insurance
Department.
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50.

Insurance Law § 332(b) provides that "[a]ny overpayment of annual

assessment resulting from complying with the requirements of this subsection shall be
refunded or at the option of the assessed applied as a credit against the assessment for the
succeeding fiscal year."
51.

Part H of Chapter 2 of the Laws of 2009 authorized the comptroller to

transfer up to $4.5 million from the Insurance Department assessment account to the
General Fund in state fiscal year 2008-09.
52.

Part H of Chapter 2 of the La:ws of 2009 is an improper and unlawful

attempt to withhold monies that are required to be refunded to ins:urance companies
subject to the proviSions of Insurance Law § 332, including Plaintiff insurance
companies.

FmST CAUSE OF ACTION
53.

The express purpose of

th~

assessment provided under Insurance Law §

332 is to defray the direct and indirect operating expenses of the Insurance Department.
54.
~pproved

The actual assessments imposed by the Superintendent of Insurance,

by the Director of Budget, on Plaintiff insurance companies are excessive and

have no reasonable connection with the regulatory purposes of the Insurance Department
or the benefits conferred on Plaintiff insurance companies.
55.

By calculating the assessments to include items that do not properly

constitute expenses of the Insurance Department, the Superintendent of Insurance has
unlawfully exceeded the authority delegated to him under Insurance Law § 332, and has
otherwise acted arbitrarily, capriciously, and irrationally in the implementation of
Insurance Law § 332.
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56.

By approving the assessments to include items that do not properly

constitute expenses of the Insurance Department, the Director of Budget has unlawfully
exceed.e d the authority delegated to him under Insurance Law § 332, and has otherwise
acted arbitrarily, capriciously, and irrationally in the implementation of Insurance Law §
332.
57.

Such conduct of the Superintendent of Insurance and Director of Budget

has resulted in an overpayment each year since 2008 by Plaintiff insurance companies.

SECOND CAUSE OF ACTION
58.

In New York State, the exclusive power to tax is vested in the New York

State Legislature by New York Constitution, Art. ill, § 1.
59.

The Superintendent of Insurance has implemented Insurance Law § 332 to

include costs that do not constitute expenses of the Insurance Department and without
relation to any benefit conferred on Plaintiff insurance companies.
60.

To the extent Insurance Law § 332 is determined to be a delegation of

authority to the Superintendent to fix license fees beyond that necessary for the expenses
of the Insurance Department, i.e. to implement a tax, it is an unconstitutional delegation
of legislative power.
61.

Such unconstitutional delegation of power has resulted in an overpayment

each year since 2008 by Plaintiff insurance companies.

THIRD CAUSE OF ACTION
62.

Article

ru, § 22 of the New York State Constitution requires that "[e]very

law which imposes, continues or revives a tax shall distinctly state the tax and the object
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to which it is to be applied, and it shall not be sufficient to refer to any other law to fix
such tax or object."
63.

From

budget

year

2008-2009

through

2009-2010

the

budget

appropriations for the Department of Insurance have included suballocations and .funding
for programs that do not constitute expenses of the Department of Insurance.
64.

Charges for such suball?cations and programs represent taxes levied for

the general purposes of the State.
65.

The budget appropriations have not amended Insurance Law § 332, nor do

they distinctly state a tax to be imposed nor identify any object for an existing tax.
66,

To the extent Insurance Law § 332 is determined to provide the authority

to impose assessments for suballocations and programs that do not constitute an expense
of the Insurance Department, it is an unconstitutional tax in derogation of the
requirements of Article III, § 22 of the New York State Constitution.
67,

Such unconstitutional tax has resulted in an overpayment each year since

2008 by Plaintiff insurance companies.

FOURTH CAUSE OF ACTION
68,

Article XVI, § 3 of the New York State Constitution provides that

"Intangible personal property shall not be taxed ad valorem nor shall any excise tax be
levied solely because of the ownership or posses,sion thereof, except that the income
therefrom may be taken into consideration in computing any excise tax measured by
income generally."
69.

At all relevant times Defendants have imposed franchise taxes on

Plaintiffs pursuant to Article 33 of the Tax. Law.
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70.

From b\.ldget year 2008-2009 through 2009-2010 Defendants have

assessed a separate tax on Plaintiffs under Insurance Law § 332, based upon the
proportional value of the premiums and other considemtion received by Plaintiffs, which
constitute intangible property.
The tax assessed under Insurance Law § 332 is not required for the

71.

privilege of underwriting property and casualty insurance in the State of New York, as
Insurance Law § 332 by its terms does not apply to non-domestic insurance companies
domiciled in other states, but authorized to do business in New York State.

72.

To the·extent the Section 332 assessments exceed the direct and indirect

operational expenses of the Insurance Department, they are an unconstitutional ad
val?rem tax in derogation of the requirements of Article XVI, § 3 of the New York State
Constitution.
73.

Such unconstitutional tax has resulted in an overpayment each year since

2003 by Plaintiff insurance companies.
FIFTH CAUSE OF ACTION
74.

Article I, § 6 of the New York State Constitution provides that· "[nlo

person shall be deprived of life, liberty or property without due process of law.

75.

The Fourteenth Amendment to the United States Constitution provides

that:
No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.
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76.

Both Constitutional provisions provide substantive and procedural due

process protections to persons, including Plaintiffs.
77.

The Insurance Law § 332 assessment is being used to take the funds of

one class, i.e. insurance companies, for the private benefit of other classes of persons with
no reasonable relationship between the intended beneficiaries of the assessment and the
insurers on whom the assessment is imposed.
78.

To the extent the Section 332 assessments exceed the direct and indirect

operational expenses of the Insurance Department and are used for programs that benefit
other private individuals or entities, they constitute a violation of the substantive due
process rights of Plaintiffs.
79.

Such unconstitutional tax in violation of Plaintiffs' substantive due

process rights has resulted in an overpayment each year since 2008 by Plaintiff insurance
companies.

SIXTH CAUSE OF ACTION
80.

Article I, § 7(a) of the New York State Constitution provides that

"[p]rivate property shall not be taken for public use without just compensation."
81.

The Fifth Amendment to the United States Constitution, as applied to the

State by the Fourteenth Amendment, provides

~at

" ... private property [shall not] be

taken for public use, without just compensation."
82.

Insurance Law § 332(b) provid~ that overpayments of annual assessments

will be refunded to Plaintiff insurance companies.
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83.

The Insurance Law § 332 assessment is being used to take several hundred

million dollars from insurance companies, previously paid from the General Fund, for the
private benefit of other classes of persons.
84.

Part H of Chapter 2 of the Laws of 2009 authorized the comptroller to

transfer money that Insurance Law § 337 requires be refunded to Plaintiff Insurance
Companies to the General Fund in state fiscal year 2008-09.

This constitutes an

unconstitutional taking of Plaintiffs property without just compensation.
I

85.

Defendants' attempts to balance the State's budget by funneling programs

that do not constitute expenses of the Insurance Department through Insurance Law § 332
is an unconstitutional confiscation of Plaintiffs' property without just compensation.

SEVENTH CAUSE OF ACTION
86.

Article I, § 11 of the New York State Constitution provides that "[n]o

person shall be denied the equal protection of the laws of this state or any subdivision
thereof."
87.

The Fourteenth Amendment to the United States Constitution provides

that "[n]o State shall ... deny to any person within its jurisdiction the equal protection of
the laws."
88.

. The suballocations and programs that do not constitute direct or indirect

expenses of the Insurance Department are for the benefit of the general public and are not
rationally related to a legitimate government interest in the regulation of Plaintiff
insurers.
89.

There is no rational basis for singling out Plaintiff insurance companies, as

opposed to the general public or other industries, to fund hundreds of millions of dollars.
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in suballocations and programs that do not constitute expenses for the regulation of
insurers generally andlor the regulation of property and casualty insUrance specifically.
The imposition of assessments under Insurance Law § 332 for such programs is a
violation of Plaintiffs insurance companies' constitutional right to equal protection.
90.

Such violation of Plaintiffs' constitutional 'right to equal protection has

resulted in an overpayment each year since 2008 by Plaintiff insurance companies.
WHEREFORE, Plaintiffs demand judgment as follows: ,
1.

On the First Cause of Action, declaring the Defendants' implementation of

Insurance Law § 332 for budget years 2008-2009 through 2009-2010 to be arbitr~,
capricious, irrational and illegal;
2.

On the Second Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2009-2010 to be in violation of the
New York State Constitution;
3.

On the Third Cause of Action, declaring Iruiurance Law § 332 as

implemented for budget years 2008-2009 through 2009-2010 to be in violation of the
New York State Constitution;
4.

On the Fourth Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2009-2010 to be in violation of the
New York State Constitution;
5.

On the Fifth Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2009-2010 to be in violation of the
New York State and United States Constitutions;
6.

On the Sixth Cause of Action, declaring Insurance , Law § 332 as
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implemented for budget years 2008-2009 through 2009-2010 to be in violation of the
New York State and United States Constitutions;
7. .

On the Seventh Cause of Action, declaring Insurance Law § 332 as

implemented for budget years 2008-2009 through 2009-2010 to be in violation of the
New York State and United States Constitutions;
8.

Pennanently enjoining and

res~aining

Defendants from continuing to

include costs that do not represent the actual direct and indirect operating expenses of the
Insurance Department in the assessments under Insurance Law § 332;
9.

Ordering Defendants to refund to Plaintiff insurance, companies, including

all insurance companies represented at any time since 2003 by NYIA, all assessments
imposed upon them from 2008-2009 to the present, and continuing through final
judgment, that exceed the actual direct and indirect operating expenses of the Insurance
Department;
10.

Awarding interest on all such refunds from the date of payment;

11.

Granting costs, disbursements, attorneys' fees and such other and further

relief as to this Court may seem just and proper.
DATED:

January 13, 2010
Albany, New York

Atto ys for P .
54 State Street
Albany, New York 12207-2501
(518) 462-5601
G:\DATA\ATroRNEY\IJS\NYIA\Complalnl - NYIA Final.doc
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STATE OF NEW YORK
SUPREME COURT

NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY,
GREATER NEW YORK MUTUAL INSURANCE
COMPANY, KIGSTONE INSURANCE COMPANY,
MERCHANTS INSURANCE GROUP and UTICA
MUTUAL INSURANCE COMPANY,
Plaintiffs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON,
Governor of the State of New York, JAMES J.
WRYNN, Superintendent ofthe New York State
Insurance Department, and ROBERT L. MEGNA,
as Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION,
INC.; AETNA HEALTH INC.; AETNA HEALTH
INSURANCE COMPANY OF NEW YORK; CDPHP
UNNERSAL BENEFITS, INC.; CAPITAL DISTRICT
PHYSICIANS' HEALTH PLAN, INC.; HEALTH NET
OF NEW YORK, INC.; HEALTH NET INSURANCE
OF NEW YORK, INC.; HEALTHNOW NEW YORK INC.;
INDEPENDENT HEALTH ASSOCIATION, INC.;
INDEPENDENT HEALTH BENEFITS CORPORATION;
MVP HEALTH PLAN, INC.; MVP HEALTH INSURANCE
COMPANY; MVP HEALTH SERVICES CORP.;
PREFERRED ASSURANCE COMPANY; OXFORD HEALTH
INSURANCE, INC.; OXFORD HEALTH PLANS (NY), INC.;
UNITEDHEALTHCARE INSURANCE COMPANY OF NEW
YORK; and UNITEDHEALTHCARE OF NEW YORK, INC.
Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON,
Governor of the State of New York, JAMES J.
WRYNN, Superintendent bfthe New York State
Insurance Department, and ROBERT L. MEGNA,
as Director of Budget,
Defendants.

' ' ' ' ' ' "' 1OF
1'' ' 'ALBANY
' ' ' ' ' ' ' ' '""""
COUNTY

DECISION/ORDER
Index No. 264-10

APPEARANCES :

Harold N. Iselin, Esq.
Stephen M. Buhr, Esq.
Greenberg Traurig, LLP
54 State Street, 6th Floor
Albany, New York 12207
Attorneys for Intervenor-Plaintiffs
Jeffrey J. Sherrin, Esq.
O'Connell and Aronowitz
54 State Street
Albany, New York 12207
Attorney for Plaintiffs
Andrew M. Cuomo
Attorney General of the State of New York
By Richard Lombardo, Assistant Attorney General
The Capitol
Albany, New York 12224
Attorney fQr Defendants

DEVINE,J.:
The New York Health Plan Association, Inc. (hereinafter HPA) and several named
members of HP A which operate as nianaged health care organizations in N ew York have made
an application for leave to intervene as plaintiffs in this action. Plaintiffs' counsel has submitted
a letter stating that plaintiffs consent to such intervention and counsel for defendants has
submitted a letter indicating that defendants have not taken a particular position with respect to
the motion.
The Court observes t~at plaintiff-intervenors' complaint and the papers in support of the
instant motion clearly demonstrate that they share common issues of fact and law with the
existing plaintiffs and "have a real and substantial interest in the outcome ofthe action."!
Moreover, as there is no indication that the interveiring plaintiffs' involvement in the matter will

1 S1. Joseph's Hosp. Health Center v Department of Health of State of N.Y., 224 AD2d
1008, 1008[ 4th Dept. 1996]

cause prejudice or delay or othelWise confuse the attendant issues/ it is now
ORDERED that the motion for leave to intervene as plaintiffs in this action is granted.
This Memorandum shall constitute both the Decision and Order of the Court. The
signing of this DECISION/ORDER shall not constitute entry or filing under CPLR 2220.
Counsel for Intervenor-Plaintiffs is not relieved from the applicable provisions of that section
with respect to filing, entry and notice of entry.

SO ORDERED

ENTERi.
Date:
.3 I CI

,2010
Al any, New York

cc:

Jeffrey J. Sherrin, Esq.
Richard Lombardo, Assistant Attorney General

2 see CPLR 1013; compare Pier v Board of Assessment Review of Town of Niskayuna,
209 AD2d 788, 789-790 [3d Dept. 1994].
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

Index No. 264-10

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN TRANSIT INSURANCE
COMPANY, EVEREADY INSURANCE COMPANY, GREATER NEW YORK MUTUAL
INSURANCE COMPANY, KINGSTONE INSURANCE COMPANY, MERCHANTS
INSURANCE GROUP and UTICA MUTUAL INSURANCE COMPANY,
Plaintiffs,

-againstSTATE OF NEW YORK, ANDREW M. CUOMO, Governor of the State of New York,
BENJAMIN M. LAWSKY, Superintendent of the New York State Department of Financial
Services, and ROBERT L. MEGNA, as Director of Budget,
Defendants.

THE NEW YORK HEALTH PLAN ASSOCIATION, INC.; AETNA HEALTH INC.; AETNA
HEALTH INSURANCE COMPANY OF NEW YORK; CDPHP UNIVERSAL BENEFITS,
INC.; CAPITAL DISTRICT PHYSICIANS' HEALTH PLAN, INC.; HEALTH NET OF NEW
YORK, INC.; HEALTH NET INSURANCE OF NEW YORK, INC.; HEALTHNOW NEW
YORK INC.; INDEPENDENT HEALTH ASSOCIATION, INC.; INDEPENDENT HEALTH
BENEFITS CORPORATION; MVP HEALTH PLAN, INC.; MVP HEALTH INSURANCE
COMPANY; MVP HEALTH SERVICES CORP.; PREFERRED ASSURANCE COMPANY;
OXFORD HEALTH INSURANCE, INC.; OXFORD HEALTH PLANS (NY), INC.;
UNITED HEALTHCARE
INSURANCE
COMPANY
OF
NEW
YORK;
and
UNITEDHEALTHCARE OF NEW YORK, INC.
Intervenor-Plaintiffs ,

-againstSTATE OF NEW YORK; ANDREW M. CUOMO, in his official capacity as Governor of the
State of New York; BENJAMIN M. LAWSKY, in his official capacity as Superintendent of the
New York State Department of Financial Services; and ROBERT L. MEGNA, in his official
capacity as Budget Director of the State of New York,
Defendants.

INTERVENOR-PLAINTIFFS' SECOND AMENDED COMPLAINT
Albany County Clerk
Document Number 11352166
Rcvd 03/12/2013 2:02:25 PM
\\\\\\\\\11\\\\11 \\\1\ 111\11\1\1 11\1\\\\\11\\\m\

Intervenor-Plaintiffs, The New York Health Plan Association ("HPA"); Aetna Health
Inc.; Aetna Health Insurance Company of New York; CDPHP Universal Benefits, Inc.; Capital
District Physicians' Health Plan, Inc.; Health Net of New York, Inc.; Health Net Insurance of
New York, Inc.; Healthnow New York Inc.; Independent Health Association, Inc.; Independent
Health Benefits Corporation; MVP Health Plan, Inc.; MVP Health Insurance Company; MVP
Health Services Corp; Preferred Assurance Company; Oxford Health Insurance, Inc.; Oxford
Health Plans (NY),

Inc.; UnitedHealthcare Insurance Company of New York and

Unitedhealthcare of New York, Inc.; (collectively, the "HPA Plaintiffs" or "IntervenorPlaintiffs"), by and through their attorneys, Greenberg Traurig, LLP, as and for their Second
Amended Complaint (the "Complaint"), allege as follows:
INTRODUCTION

1.

This case presents the question of whether Section 332 of the New York State

Insurance Law ("Section 332")1, which authorizes assessments upon New York-licensed insurers
to defray the operating expenses of the New York State Insurance Department and the Insurance
Division of the New York State Department of Financial Services (the New York State Insurance
Department and the Insurance Division of the New York State Department of Financial Services
are referred t6 as the "Insurance Department" or the "Department" and reference to one
incorporates reference to the other), may be used to force these insurers to pay for expenses
unrelated to the operation of the Insurance Department.

1 Section 332 was repealed, effective April 1, 2012, and replaced by Financial Services Law §
206, which was effective October 3,2011. References to Section 332 include Financial Services
Law § 206.
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2.

Section 332 provides a mechanism to fund the operating expenses of the New

York State Insurance Department through an assessment on domestic insurance companies2 (the
"Section 332 Assessment").
3.

Under the plain language of the statute, the assessment is explicitlY limited to

funding "the expenses of the [Insurance] [D]epartment."
4.

Since the statute was flrst enacted in 1940, the phrase "expenses of the

[D]epartment" has been understood to include only employee salaries, office supplies, travel,
leases, and similar types of expenses.
5.

Beginning in 2003, however, the Department has increasingly treated the Section

332 Assessments as general revenue to fund programs unrelated to the operating expenses of the
Department.
6.

For example, the 2010-11 Insurance Department budget included appropriations

totaling $304,885,042 for expenses unrelated to the operation of the Department.

Of the

Department's $450,490,555 budget, approximately $145,605,513 represented actual operating
expenses. Thus, approximately 68% of the Department's total budget in State Fiscal Year 201011 represented funding for programs unrelated to the operating expenses of the Insurance
Department. A similar percentage of the Department's total budget in State Fiscal Year 2011-12
represented such funding.
7.

Intervenor-Plaintiffs do not question the legislative judgment underlying the

programs funded by the assessment.

Rather, Intervenor-Plaintiffs argue that such programs

should be funded from the General Fund, as an obligation of all taxpayers, rather than through
2 For the purposes of this Complaint, all references to the term "insurers" or "insurance
companies," shall include health maintenance organizations ("HMO") established under Article
44 of the New York Public Health Law, because all such HMOs are subject to Section 332
Assessments.
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the Section 332 Assessment, which was never intended to fund anything other than the operating
expenses of the Department.
8.

This back-door tax is particularly perverse because, as applied to health insurers

and HMOs, it has the effect of increasing health insurance premiums at a time when the nation
and State are focused on making health insurance more affordable.
THE UNDERLYING ACTION

9.

Plaintiffs New York Insurance Association, Inc. (''NYIA''); American Transit

Insurance Company; Eveready Insurance Company; Greater New York Mutual Insurance
Company; Kingstone Insurance Company; Merchants Insurance Group; and Utica Mutual
Insurance Company (collectively, the "NYIA Plaintiffs") filed their Complaint challenging New
York State Insurance Law Section 332 Assessments on January 13,2010.
10.

The NYIA Plaintiffs' complaint alleges that Defendants' implementation of the

Section 332 Assessments exceeds Defendants' authority and violates various provisions of the
New York State and United States Constitutions.
11.

The NYIA Plaintiffs' complaint seeks declaratory, injunctive, and ancillary

monetary relief.
12.

As set forth below, the issues raised in the NYIA Plaintiffs' complaint and by this

complaint filed by the Intervenor-Plaintiffs are identical in that both challenge the same
governmental actions.
13.

Intervenor-Plaintiffs seek to eqjoin Defendants from assessing and collecting

increased assessments from the Intervenor-Plaintiffs pursuant to Section 332 to the extent such
assessments are used to fund programs unrelated to the operating expenses of the New York

3

State Insurance Department and the Insurance Division of the New York State Department of
Financial Services.
PARTIES

14.

HP A is an association representing health insurers and health maintenance

organizations in New York State.
15.

Aetna Health Inc. is a health maintenance organization that has been issued a

certificate of authority pursuant to Article 44 of the New York State Public Health Law.
16.

Aetna Health Insurance Company of New York is a corporation that is licensed

under the New York Insurance Law.
17.

CDPHP Universal Benefits, Inc. is a corporation that is licensed as a non-profit

health services corporation under Article 43 of the New York State Insurance Law.
18.

Capital District Physicians' Health Plan, Inc. is a not-for-profit health

maintenance organization that has been issued a certificate of authority pursuant to Article 44 of
the New York State Public Health Law.
19.

Health Net of New York, Inc. is a health maintenance organization that has been

issued a certificate of authority pursuant to Article 44 of the New York State Public Health Law.
20.

Health Net Insurance of New York, Inc. is a corporation that is licensed as an

accident and health insurer pursuant to Article 42 of the New York State Insurance Law.
21.

HealthNow New York Inc. is a corporation that is licensed as a non-profit health

services corporation under Article 43 of the New York State Insurance Law.
22.

Independent Health Association, Inc. is a not-for-profit health maintenance

organization that has been issued a certificate of authority pursuant to Article 44 of the New
York State Public Health Law.
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23.

Independent Health Benefits Corporation is a corporation that is licensed as an

accident and health insurer pursuant to Article 43 of the New York State Insurance Law.
24.

MVP Health Plan, Inc. is a not-for-profit health maintenance organization that has

been issued a certificate of authority pursuant to Article 44 of the New York State Public Health
L.aw.
25.

MVP Health Insurance Company is a corporation that is licensed as an accident

and health insurer pursuant to Article 42 of the New York State Insurance Law.
26.

MVP Health Services Corp. is a corporation that is licensed as a non-profit health

services corporation under Article 43 of the New York State Insurance Law.
27.

Preferred Assurance Company is a corporation that is licensed as a non-profit

health services corporation under Article 43 of the New York State Insurance Law.
28.

Oxford Health Insurance, Inc. is a corporation that is licensed under the New

York Insurance Law.
29.

Oxford Health Plans (NY), Inc. is a health maintenance organization that has been

issued a certificate of authority pursuant to Article 44 of the New York State Public Health Law.

30.

UnitedHealthcare Insurance Company of New York is a corporation that is

licensed under the New York Insurance Law.
31.

Unitedhealthcare of New York, Inc. is a health maintenance organization that has

been issued a certificate of authority pursuant to Article 44 of the New York State Public Health
Law.
32.

The State of New Yark is named as a defendant because this action challenges

legislative and administrative actions, and because it involves expenditures of appropriations to a
number of state agencies.
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33.

Defendant Andrew M. Cuomo is the Governor of the State of N ew York and has

authority over the executive agencies of the State of New York. He is sued in his official
capacity.
34.

Defendant Benjamin M. Lawsky is the Superintendent of the New York State

Department of Financial Services and has responsibility for proper implementation of Insurance
Law Section 332. He is sued in his official capacity.
35.

Defendant Robert L. Megna is the Director of the Budget for the State of New

York and has responsibility for approving State department budgets and expenditure plans, as
well as the proper implementation of Insurance Law Section 332 and the New York State
Finance Law. He is sued in his official capacity.
STANDING
36.

The individual Intervenor-Plaintiffs have standing to bring this action because

they have been injured and/or are threatened with injury by the enactment, implementation,
application, and enforcement of Section 332 and related assessments.
37.

HP A has standing to bring its claims because its members would otherwise have

standing to sue in their own right, the interests HPA seeks to protect are germane to HPA's
purpose, and neither the claims asserted nor the relief requested requires the participation of
individual HP A members.
GENERAL ALLEGATIONS
History of Insurance Law Section 332
38.

Chapter 824 of the Laws of 1940 enacted New York State Insurance Law Section

32-a, which provided in relevant part:
Assessments to defray operating expenses of department.
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If the expenses of the department ... shall exceed the amount of fees and
refunds (excluding taxes) collected under this chapter and paid'into the state
treasury, the excess of such expenses shall be annually assessed by the
superintendent pro rata upon all domestic insurers in proportion to the net
premiums or other considerations for insurance collected by them in this
state during the fiscal year for which the assessment is made; and the
superintendent shall levy and collect such assessments and pay the same
into the state treasury, subject to the provisions of section thirty-seven of
the state finance law.
39.

Chapter 641 of the Laws of 1941, inter alia, amended Insurance Law Section 32-a

to add "all licensed United States branches of alien insurers domiciled in this state" to those
subject to the assessment.
40.

Chapter 944 ofthe Laws of 1972, inter alia, amended Insurance Law Section 32-a

to provide for the assessment of all direct and indirect costs of the Insurance Department, as
approved by the director of the budget and audited by the comptroller, and to add subdivision 2,
which provided for quarterly payments of the assessments.
41.

Chapter 367 of the Laws of 1984 implemented the recodification of the Insurance

Law, including the enacted Insurance Law Section 32-a (renumbered Section 332), still entitled
"Assessments to defray operating expenses of department."
42.

The final amendment of Insurance Law Section 332 was enacted as part of

Chapter 61 of the Laws of 1989, deleting the language of subsection (a), which previously made
the assessment supplemental to fees and refunds collected under other provisions of the
Insurance Law. In explaining the 1989 amendment, the Governor's Bill Jacket stated:
The various revenues affected by this bill represent fees for the privilege of
conducting certain types of business in New York State, fines or penalties
against individuals or entities who have violated State laws or related
regulations, or miscellaneous revenues unrelated to the primary purposes of
the affected laws. As such, it is appropriate that these revenues inure to the
benefit of the people of the State by being deposited in the State Treasury
rather than to the benefit of the regulated entities evolved [sic] who are
otherwise assessed for the costs of administering these laws.
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43.

This legislative language confirms that while other amounts paid by insurers were

intended to "inure to the benefit of the people of the State by being deposited in the State
Treasury," the Section 332 Assessments were intended to fund the operating expenses of the
Insurance Department.
44.

Insurance Law Section 3323 provides:

Assessments to defray operating expenses of department
(a) The expenses of the department, excluding the expenses of the
supervision of employee welfare funds, for any fiscal year, including all
direct and indirect costs, as approved by the director of the budget and
audited by the comptroller, except as otherwise provided by sections one
hundred fifty-one and two hundred twenty-eight of the workers'
compensation law and by section sixty of the volunteer firefighters' benefit
law, shall be assessed by the superintendent pro rata upon all domestic
insurers and all licensed United States branches of alien insurers domiciled
in this state within the meaning of paragraph four of subsection (b) of
section seven thousand four hundred eight of this chapter, in' proportion to
the gross direct premiums and other considerations, written or received by
them in this state during the calendar year ending December thirty-first
immediately preceding the end ,of the fiscal year for which the assessment is
made (less return premiums and considerations thereon) for policies or
contracts of insurance covering property or risks resident or located in this
state the issuance of which policies or contracts requires a license from the
superintendent; and the superintendent shall levy and collect such
assessments and pay the same into the state treasury, subject to the
provisions of section one hundred twenty-one of the state finance law and
subsection (b) hereof.
(b) For each fiscal year commencing on or after April first, nineteen
hundred eighty-three, a partial payment shall be made by each insurer
subject to this section in a sum equal to twenty-five per centum of the
annual expenses assessed upon it for the fiscal year as estimated by the
superintendent. Such payment shall be made on March tenth of the
preceding fiscal year and on June tenth, September tenth and December
tenth of each year, or at such other dates as the director of the budget may
prescribe. Provided, however, that the payment due March tenth, nineteen
hundred eighty-three for the fiscal year beginning April first, nineteen
hundred eighty-three shall not be required to be paid until June tenth,
nineteen hundred eighty-three. The balance of assessments for the fiscal
3

See note 1, supra.
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year shall be paid upon determination of the actual amount due in
accordance with the provisions of this section. Any overpayment of annual
assessment resulting from complying with the requirements of this
subsection shall be refunded or at the option of the assessed applied as a
credit against the assessment for the succeeding fiscal year. The partial
payment schedule provided for herein shall not be applicable to any insurer
whose annual assessment pursuant to this section for the fiscal year is
estimated to be less than one hundred dollars and such insurers shall malce a
single annual payment on or before September thirtieth of the fiscal year
[emphasis added].
45.

Although the assessment has existed since the 1940s, until State Fiscal Year

2003-04, the "expenses of the department" only included items such as employee salaries, office
supplies, travel, leases, and similar types of expenses. Section 332 Assessments thus paid only
for the actual operational expenses of th~ Department.
46.

All domestic insurance companies --' i.e., New York-licensed insurers -- and

licensed United States branches of alien insurers domiciled in this state are required to pay the
Section 332 Assessment.
47.

Non-domestic insurance companies domiciled in other states, but authorized to do

business in New York State, are not required to pay a Section 332 Assessment.
Recent Use of Section 332 Assessments in the State Budget Process

48.

As part of the State budgeting process, the Governor proposes and the Legislature

approves certain appropriations to each State department, including the Insurance Department.
49.

Each such appropriation represents the Department's spending authority for a

given year. Each line item set forth in the budget specifically limits the amount that may be
spent on that item.
50.

At all times relevant to this action, the Department's appropriations have included

non-operating expenses of the Insurance Department.
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51.

These non-operating expenses of the Insurance Department have been charged

back to insurance companies through inclusion in Section 332 Assessments, despite the fact that
such inclusion clearly exceeds the statutory mandate that only the operating costs of the
Insurance Department may be passed on to insurance companies.

Specifically, the

Superintendent included the Department's entire non-General Fund appropriation in calculating
the Section 332 Assessments, even though the majority of these funds are clearly not operational
expenses of the Department.
Impact of the Improper Section 332 Assessments
52.

While the inclusion of items unrelated to the operating expenses of the

Department as part of the Section 332 Assessments has always been unlawful, the amount of
such unrelated expenses has substantially increased, both in absolute terms and as compared with
the portion of the Section 332 Assessments actually related to the operating expenses of the
Insurance Department.
. 53.

The funds appropriated for the actual operation of the Insurance Department

increased from $98,009,000 in State Fiscal Year 2003-2004 to approximately $145,605,513 for
State Fiscal Year 2010-11.
54.

During the same time period, however, the non-operating expenses of the

Insurance Department increased from $49,389,000 to approximately $304,885,042.
55.

For Fiscal Year 2011-12, the

non-oper~ting

expenses of the Department totaled

$304,339,963.
56.

Hence, in Fiscal Year 2003-04, non-operating expense items constituted only 33%

of the total Insurance Department budget.
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57.

By State Fiscal Year 2011-12, non-operating expense items constituted

approximately 70% of the total Insurance Department budget.
58.

The non-operating expenses of the Department thus have increased by more than

600% during a period of six years, while the actual operating expenses increased by
approximately 150%.
59.

The allocation of such expenses to the Insurance Department budget undermines

the fiscal integrity of New York insurance companies and increases the premiums paid by New
York employers and consumers for health insurance.
Failed Amendment of Section 332

60.

Recognizing the limitations imposed by Section 332, Governor Paterson's initial

Deficit Reduction Plan ("DRP") proposal for State Fiscal Year 2008-2009 included an
amendment to Section 332.
61.

The Governor's proposal would have amended the Insurance Law in order to

change the intent of the assessment and authority of the Superintendent.
62.

Specifically, the title's reference to the word "operating" would have been

deleted, and the text of the statute would have been amended to state that the phrase "expenses of
the department" includes "all appropriations whether administered by the department or
suballocated to another state department, board, or agency."
63.

The Governor thus recognized that under current law the Superintendent lacked

authority to assess insurance companies for programs that are sub-allocated to other departments
or otherwise do not relate specifically to the Department's operation.
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64.

After negotiations with the Legislature, however, these proposed amendments

were deleted from the DRP, and Section 332 continues to limit the use of assessments to defray
only the actual operating expenses of the Department.
65.

Significantly, the Governor's 2010-11 budget did not include a proposal to amend

the language,of Section 332.
Recent Legislation Related to Section 332

66.

Pursuant to Insurance Law Section 332(b), the Superintendent of Insurance

estimates the expenses for the next fiscal year and issues a demand for payment of 25% of the
estimated assessment by March 10th of the fiscal year in which the estimate is calculated.
I

67.

The remaining three quarterly estimated payments are required to be remitted by

June 10th , September 10th , and December 10th of the next fiscal year.
68.

Pursuant to Se?tion 332(b), after the fmal amount of the assessment is calculated,

insurers are required to pay any balance due, while "[a]ny overpayment of annual assessment
resulting from complying with the requirements of this subsection shall be refunded or at the
option of the assessed applied as a credit against the assessment for the succeeding fiscal year."
69.

Part H of Chapter 2 of the Laws of 2009 authorized the Comptroller to transfer up

to $4.5 million from the Insurance Department assessment account to the General Fund in state
fiscal year 2008-09. Specifically, Chapter 2 of the Laws of2009, Part H, provided:

In such instances where the total value of the annual industry assessment
exceeds the actual annual expenses of the department's operations and
activities, in accordance with section 4 of the state finance law, the
comptroller is hereby authorized and directed to transfer, at the request of
the director of the budget, up to $4.5 million from the unencumbered
balance of the insurance department account (339.B6) to the general fund in
state fiscal year 2008-09.
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70.

On February 17, 2009, $4,500,000 was transferred to the General Fund pursuant

to this section.
71.

Similar transfers or "sweeps" of unused Section 332 assessments to the General

Fund were made in subsequent years.
72.

Such sweeps totaled nearly $85,000,000.

73.

First, Chapter 56 of the Laws of2009, Part PP, §2 provided that:
§ 2. Notwithstanding any law to the contrary, and in accordance with section 4
of the state finance law, the comptroller is hereby authorized and directed to
transfer, upon request of the director of the budget, on or before March 31,
2010, up to the unencumbered balance or the following amounts:

4. $15,000,000 from the miscellaneous special revenue fund (339),
insurance department account (B6), to the general fund.
74.

On May 28, 2009, Defendants utilized this provision to transfer $15,000,000 in

unused Section 332 assessments into the General Fund.
75.

Second, Chapter 503 of the Laws of2009, Part E, §3, amended Part PP of Chapter

56 of the Laws of 2009 and expanded the amount the comptroller could sweep from special
revenue funds, including Insurance Law § 332, from $200 million to $575 million:
§ 3. Section 12 of part PP of chapter 56 of the laws of 2009 relating to
providing for the administration of certain funds and accounts related to the
2009-10 budget, is amended to read as follows:
§ 12. Notwithstanding any law to the contrary, and in accordance

with section 4 of the state finance law, the comptroller is hereby
authorized and directed to transfer, at the request ofthe director of
the budget, up to $575 million from the unencumbered balance of
any special revenue fund or account, or cOqlbination of funds
and accounts, to the general fund. The amounts transferred
pursuant to this authorization shall be in addition to any other
transfers expressly authorized in' the 2009-10 budget. Transfers
from federal funds, debt service funds, capital projects funds, or
the community projects fund are not permitted pursuant to this
13

authorization. The director of the budget shall notify both houses
of the legislature in writing prior to initiating transfers pursuant to
this authorization.
76.

On February 8, 2010, Defendants utilized this provision to transfer $50,000,000 in

unused Section 332 assessments to the General Fund.
77.

Third, Chapter 503 of the Laws of 2009, Part E, § 5 authorized an additional

$4,940,000 to be swept into the General Fund:

Notwithstanding any law to the contrary, the insurance department shall
fmance the annual expenses related to its activities and operations through
assessments upon those entities required to pay such assessments pursuant
to section 332 of the insurance law. For state fiscal year 2009-10, the total
value of the annual assessment will be equal to the total value of the
department's enacted appropriations. In such instances where the total value
of the annual industry assessment exceeds actual annual expenses of the
department's operations and activities, in accordance with section 4 of the
state finance law, the comptroller is hereby authorized and directed to transfer,
at the request of the director of the budget, up to $4,940,000 from the
unencumbered balance of the special revenue fund (339), insurance
department account (B6) to the general fund on or before March 31, 2010.
78.

On March 30, 2010, Defendants utilized this authorization to transfer $4,940,000

in unused Section 332 assessments to the General Fund.
79.

Fourth, Chapter 5,6 of the Laws of 2010, Part JJ, § 9, authorized the transfer of

$500,000,000 from special revenue funds, including Insurance Law § 332, into the General

Fund:
Notwithstanding any law to the contrary, and in accordance with section 4 of
the state finance law, the comptroller is hereby authorized and directed to
transfer, at the request of the director of the budget, up to $500 million from
the unencumbered balance of any special revenue fund or account, or
combination of funds and accounts, to the general fund. The amounts
transferred pursuant to this authorization shall be in addition to any other
transfers expressly authorized in the 2010-11 budget. Transfers from federal
funds, d~bt service funds, capital projects funds, or the community projects
fund are not permitted pursuant to this authorization. The director of the
budget shall notify both houses of the legislature in writing prior to initiating
transfers pursuant to this authorization.
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80..

On March 11, 20.11, Defendants utilized this authorization to transfer $9,922,0.0.0.

in unused Section 332 assessments to the General Fund.
81.

Fifth, Chapter 56 of the Laws of2Q1Q, Part JJ, § 14 authorized the transfer of any

unused Section 332 assessments, regardless of the amount, into the General Fund:
Notwithstanding any law to the contrary, the insurance department shall
finance the annual expenses related to its activities and operations from
revenues derived from assessments upon those entities required to pay such
assessments pursuant to section 332 of the insurance law. For state fiscal year
20. 10.-11, the total value of the annual assessment will be equal to the total
value of the department's enacted appropriations. In such instances where the
total value of the annual industry assessment exceeds actual annual expenses
of the department's operations and activities, in accordance with section 4 of
the state finance law, the comptroller is hereby authorized and directed to
transfer, at the request of the director of the budget, any unencumbered
monies of the special revenue fund (339) insurance department account (b6),
that comprise the difference of the total value of the annual industry
assessment and the actual annual expenses of the department's operations and
activities, to the general fund on or before March 31, 20. 11.
82.

On March 29, 20.11, Defendants utilized this authorization to transfer $5,0.0.0.,0.0.0.

in unused Section 332 assessments to the General Fund.
83.

As made clear by this legislation and related transfers, the State now simply views

Section 332 Assessments as general revenue, even though the assessments are paid by domestic
insurers, and ultimately, consumers and employers.
84.

Part H of Chapter 2 of the Laws of 20.0.9 authorized the transfer of $4.5 million

from the Insurance Department assessment account to the General Fund in state fiscal year 20.0.80.9.
85.

Part H of Chapter 2 of the Laws of 20.0.9 is an improper and unlawful attempt to

withhold funds that are required to be refunded to insurance companies subject to the provisions
of Insurance Law § 332, including Intervenor-Plaintiff health plans.
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86.

Section 3 of Part E of Chapter 503 of the Laws of 2009 authorized the transfer of

$50 million from the Insurance Department assessment account to the General Fund in state
fiscal year 2009-2010.
87.

Section 3 of Part E of Chapter 503 of the Laws of 2009 is an improper and

Unlawful attempt to withhold funds that are required to be refunded to insurance companies
subject to the provisions ofInsurance Law § 332, including Intervenor-Plaintiff health plans.
88.

Section 2 of Part PP of Chapter 56 of the Laws of 2009 authorized the transfer of

$15 million from the Insurance Department assessment account to the General Fund in state
fiscal year 2009-2010.
89.

Section 2 of Part PP of Chapter 56 of the Laws of 2009 is an improper and

unlawful attempt to withhold funds that are required to be refunded to insurance companies
subject to the provisions of Insurance Law § 332, including Intervenor-Plaintiff health plans.
90.

Section 5 of Part E of Chapter 503 of the Laws of 2009 authorized the transfer of

$4.94 million from the Insurance Department assessment account to the General Fund in state
fiscal year 2009-2010.
91.

Section 5 of Part E of Chapter 503 of the Laws of 2009 is an improper and

unlawful attempt to withhold funds that are required to be refunded to insurance companies
subject to the provisions ofInsurance Law § 332, including Intervenor-Plaintiff health plans.
92.

Section 9 of Part JJ of Chapter 556 of the Laws of2010 authorized the transfer of

$9.92 million from the Insurance Department assessment account to the General Fund in state
fiscal year 2010-2011.
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93.
~nlawful

Section 9 of Part JJ of Chapter 556 of the Laws of 2010 is an improper and

attempt to withhold funds that are required to be refunded to insurance companies

subject to the provisions·ofInsurance Law § 332, including Intervenor-Plaintiffhealth plans.
94.

Section 14 of Part JJ of Chapter 556 of the Laws of2010 authorized the transfer

of $5 million from the Insurance Department assessment account to the General Fund in state
fiscal year 2010-2011.
95.

Section 14 of Part JJ of Chapter 556 of the Laws of 2010 is an improper and

unlawful attempt to withhold funds that are required to be refunded to insurance companies
subject to the provisions ofInsurance Law § 332, including Intervenor-Plaintiff health plans.
FIRST CAUSE OF ACTION
The Superintendent Exceeded the Authority Delegated to Him by Section 332

96.

The express purpose of the assessment provided under Section 332 is to defray

the direct and indirect operating expenses of the Insurance Department.
97.

The actual assessments imposed on HPA Plaintiffs by the Superintendent of

Insurance, and approved by the Director of Budget, are excessive and do not constitute payment
of the operating expenses of the Insurance Department.
98.

By forcing insurers to pay for programs unrelated to the operating expenses of the

Insurance Department, the Superintendent of Insurance has unlawfully exceeded the authority
d.elegated to him under Section 332.
99.

By approving the assessments to include items unrelated to the operating

expenses of the Insurance Department, the Director of Budget has unlawfully exceeded the
authority delegated to him under Section 332.
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100.

Such conduct by the Superintendent of Insurance and Director of Budget has

resulted in overpayments by the HP A Plaintiffs, and similarly situated entities, for State Fiscal
Years 2008-09 through 2011-12 of more than $500,000,000.
SECOND CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein is an Unconstitutional Delegation of
Legislative Power to the Superintendent
101.

In New York State, the exclusive power to tax is vested in the New York State

Legislature by New York Constitution, Art. III, Section 1.
102.

The Superintendent of the Department of Financial Services has implemented

Section 332 to include expenses unrelated to the operation of the Insurance Department and
without relation to any benefit conferred on the HP A Plaintiffs.
103.

To the extent Section 332 is determined to be a delegation of authority to the

Superintendent to fix assessments beyond that necessary for the operation of the Insurance
Department, i.e. to implement a tax, it is an unconstitutional delegation oflegislative power.
104.

Such unconstitutional delegation of the power to tax has resulted in overpayments

by the HP A Plaintiffs.
THIRD CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein is an Unconstitutional Tax in
Violation of Article III, Section 22 of the New York State Constitution
105.

Article III, Section 22 of the New York State Constitution requires that "[e]very

law which imposes, continues or revives a tax shall distinctly state the tax and the object to
which it is to be applied, and it shall not be sufficient to refer to any other law to fix such tax or
object. "
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106.

For State Fiscal Years 2003-2004 through 2011-12, the budget appropriations for

the Department of Insurance have included sub-allocations and funding for programs unrelated
to the operation of the Department of Insurance.
107.

Charges for such sub-allocations and unrelated programs represent taxes levied

for the general purposes of the State.
108.

The Article VII bills have not amended Section 332, nor do the budget bills

distinctly state a tax to be imposed nor identify any object for an existing tax.
109.

To the extent Section 332 is determined to provide authority to impose

assessments for sub-allocations and programs unrelated to the operating expenses of the
Insurance Department, it is an unconstitutional tax in derogation of the requirements of Article
III, Section 22 of the New York State Constitution.
110.

Such unconstitutional tax has resulted in overpayments by the HPA Plaintiffs.
FOURTH CAUSE OF ACTION

The Misuse of the 332 Assessments Described Herein Violates the Equal Protection Clause
of the New York and United States Constitutions
111.

Article I, Section 11 of the New York State Constitution provides that "[n]o

person shall be denied the equal protection of the laws of this state or any subdivision thereof."
112.

The Fourteenth Amendment to the United States Constitution provides that no

"State shall ... deny to any person within its jurisdiction the equal protection ofthe laws."
113.

The United States Supreme Court has repeatedly held that the Fourteenth

Amendment limits state legislatures, when dealing with social or economic policy, from
imposing statutory classifications unless "there is ... [some] reasonably conceivable state of
facts that could provide a rational basis for the classification."
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114.

Fees levied pursuant to Section 332 are collected only from domestic insurance

companies, while insurers domiciled outside of New York State are not subject to this expense.
115.

As described above, these increased Section 332 Assessments are tantamount to a

tax, and there is no rational basis to discriminate against New York insurance companies by
taxing only domestic insurers.
116.

The imposition of increased assessments under Section 332 thus v;iolates the HPA

Plaintiffs' constitutional right to equal protection.
117.

Such violation of the constitutional right to equal protection has resulted

ill

overpayments by the HP A Plaintiffs.
FIFTH CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein Violates the Equal Protection Clause
of the New York and United States Constitutions
118.

Article I, Section 11 of the New York State Constitution provides that "[n]o

person shall be denied the equal protection of the laws of this state or any subdivision thereof."
119.

The Fourteenth Amendment to the United States Constitution provides that "[n]o

State shall ... deny to any person within its jurisdiction the equal protection of the laws."
120.

The sub-allocations and programs unrelated to the direct and indirect operating

expenses of the Insurance Department are for the benefit of the general public and are not
rationally related to a legitimate government interest in the regulation of insurance.
121.

There is no rational basis for singling out the HP A Plaintiffs, as opposed to the

general public or other industries, to fund hundreds of millions of dollars in sub-allocations and
programs unrelated to the regulation of insurers generally and/or unrelated to the regulation of
health insurance specifically.
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122.

The imposition of assessments under Section 332 for such programs is a violation

of the HP A Plaintiffs' constitutional right to equal protection.
123.

Such violation of the constitutional right to equal protection has resulted in

overpayments by the HP A Plaintiffs.
SIXTH CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein
Violates Plaintiffs' Rights to Substantive Due Process
124.

Article I, Section 6 of the New York State Constitution provides that "[n]o person

shall be deprived of life, liberty or property without due process oflaw."
125.

The Fourteenth Amendment to the United States Constitution provides that:

No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process oflaw; nor deny
to any person within its jurisdiction the equal protection of the laws.
126.

Both Constitutional provisions provide substantive and procedural due process

protections to persons, including the HP A Plaintiffs.
127.

The Section 332 Assessment is being used to take the funds of one class, i.e .

.insurance companies, for the private benefit of other classes of persons with no reasonable
relationship between the intended beneficiaries of the assessment and the insurers on whom the
assessment is imposed.
128.

To the extent the Section 332 Assessments exceed the direct and indirect

operational expenses of the Insurance Department and are used for programs that benefit other
private individuals or entities, they are unreasonable, arbitrary and capricious, and a violation of
the substantive due process rights of the HP A Plaintiffs.
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129.

Such violation of substantive due process rights has resulted in overpayments by

the HP A Plaintiffs.
SEVENTH CAUSE OF ACTION
The Misuse of the 332 Assessments Described Herein Constitutes Unconstitutional Takings
of Plaintiffs' Property without Du~ Process of Law
130.

Article I, Section 7(a) of the New York State Constitution provides that "[p]rivate

property shall not be taken for public use without just compensation."
131.

The Fifth Amendment to the United States Constitution, as applied to the State by

the Fourteenth Amendment, provides that " ... private property [shall not] be taken for public
u~e,

without just compensation."
132.

Insurance Law Section 332(b) provides that overpayments of annual assessments

will be refunded to the HPA Plaintiffs.
133.

The Section 332 Assessment is being used to take several hundred million dollars

from insurance companies, previously paid from the General Fund, for the private benefit of
other classes of persons.
134.

Part H of Chapter 2 of the Laws of 2009 authorized the comptroller to transfer

money to the General Fund in State Fiscal Year 2008-2009 that Section 332 requires be refunded
to insurers. This constitutes an unconstitutional taking of the HP A Plaintiffs' property without
just compensation.
135.

Part PP of Chapter 56 of the Laws of 2009 authorized the comptroller to transfer

money to the General Fund in State Fiscal Year 2008-2009 that Section 332 requires be refunded
to insurers. This constitutes an unconstitutional taking of the HPA Plaintiffs' property without
just compensation.

/
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136.

Section 3 of Part E of Chapter 503 of the Laws of 20 10 authorized the comptroller

to transfer money to the General Fund in State Fiscal Year 2009-2010 that Section 332 requires
be refunded to insurers.

This constitutes an unconstitutional taking of the HPA Plaintiffs'

property without just compensation.
137.

Section 5 of Part E of Chapter 503 of the Laws of2010 authorized the comptroller

to transfer money to the General Fund in State Fiscal Year 2009-2010 that Section 332 requires
be refunded to insurers.

This constitutes an unconstitutional taking of the HPA Plaintiffs'

property without just compensation.
138.

Section 9 of Part JJ of Chapter 56 of the Laws of2010 authorized the comptroller

to transfer money to the General Fund in State Fiscal Year 2010-11 that Section 332 requires be
r~funded

to insurers. This constitutes an unconstitutional taking of the HPA Plaintiffs' property

without just compensation.
139.

Section 14 of Part JJ of Chapter 56 of the Laws of 2010 authorized the

comptroller to transfer money to the General Fund in State Fiscal Year 2010-11 that Section 332
requires be refunded to insurers.

This constitutes an unconstitutional taking of the HPA

Plaintiffs' property without just compensation.
140.

Similarly, Defendants' diversion of Section 332 Assessments to pay for the cost

of programs unrelated to the operating expenses of the Insurance Department constitute an
unconstitutional confiscation of the HPA Plaintiffs' property without just compensation.
141.

Such violations of due process rights has resulted in overpayments by the HPA

Plaintiffs.
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WHEREFORE, Plaintiffs demand judgment as follows:
1.

On the First Cause of Action, declaring the Defendants' implementation of

Section 332 for State Fiscal Years 2008-2009 through 2011-2012 to be illegal, and contrary to
such statute;
2.

On the Second Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 through 2011-2012 to be in violation of the New York State
Constitution;
3.

On the Third Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 through 2011-2012 to be in violation of the New York State
Constitution;
4.

On the Fourth Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 through 2011-2012 to be in violation of the United States Constitution;
5.

On the Fifth Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 through 2011-2012 to be in violation of the New York State and United
States Constitutions;
6.

On the Sixth Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 through 2011-2012 to be in violation of the New York State and United
States Constitutions;
7.

On the Seventh Cause of Action, declaring Section 332 as implemented for State

Fiscal Years 2008-2009 through 2011-2012 to be in violation of the New York State and United
States Constitutions;
8.

Permanently enjoining and restraining Defendants from continuing to include

costs unrelated to the direct and indirect operational expenses of the Insurance Department in the
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Section 332 Assessments;
9.

Ordering Defendants to refund to Plaintiff insurance companies, including all

insurance companies represented at any time since 2008 by HPA, all assessments imposed upon
them from 2008 to the present, and continuing through final judgment, that exceed the direct and
indirect operational expenses of the Insurance Department;
10.

Awarding interest on all such refunds from the date of payment; and

11.

Granting costs, disbursements, and attorney's fees, along with such other and

further relief as to this Court may seem just and proper.
Dated: Albany, New York
March 12,2013
Respectfully submitted,

By:
Harold N. se • ~ sq.
Stephen M. Buhr, Esq.
Attorneys for Intervenor-Plaintiffs
54 State Street, 6th Floor
Albany, New York 12207
Tel: (518) 689-1400
Fax: (518) 689-1499

ALB 1664607vl
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EXHIBIT
E

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

- ----------------------- ------------ ----- --------X

NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGSTONE
INSURANCE COMPANY, MERCHANTS INSURANCE
GROUP and UTICA MUTUAL INSURANCE COMPANY,

ANSWER TO
PLAINTIFFS' SECOND
AMENDED COMPLAINT

Index No.

Plaintiffs,
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, Governor of
the State of New York, BENJAMIN M. LAWSKY,
Superintendent of the New York State
Department of Financial Services, and ROBERT
L. MEGNA, as Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC.; AETNA HEALTH INSURANCE COMPANY
OF NEW YORK; CDPHP UNIVERSAL BENEFITS, INC.;
CAPITAL DISTRICT PHYSICIANS' HEALTH PLAN, INC.;
HEALTH NET OF NEW YORK, INC.; HEALTH NET
INSURANCE OF NEW YORK, INC . ; HEALTHNOW NEW YORK
INC.; INDEPENDENT HEALTH ASSOCIATION, INC.;
INDEPENDENT HEALTH BENEFITS CORPORATIONi MVP
HEALTH PLAN, INC.; MVP HEALTH INSURANCE COMPANY;
MVP HEALTH SERVICES CORP.; PREFERRED ASSURANCE
COMPANY; OXFORD HEALTH INSURANCE, INC.; OXFORD
HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK; and UNITEDHEALTHCARE
OF NEW YORK, INC.,
Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, in his
official capacity as Governor of the State of
New York, BENJAMIN M. LAWSKY, in his official
capacity as Superintendent of the New York
State Department of Financial Services, and
ROBERT L. MEGNA, in his official capacity as
Budget Director of the State of New York,
Defendants .

--------------------------------- --- -------------x
1

264-10

Defendants, STATE OF NEW YORK; ANDREW M. CUOMO, Governor of
the State of New York; BENJAMIN M. LAWSKY, Superintendent of
Financial Services; and ROBERT L. MEGNA, Director of the Budget,
answering plaintiffs' second amended complaint, dated March 15,
2013,

by their attorney, Eric T. Schneiderman, Attorney General

of the State of New York, hereby respectfully allege as follows:
1.

Defendants deny knowledge or information sufficient to

form a belief as to the truth of the allegations contained in
the paragraphs numbered 11111,

II

2 II,

II

3 II,

114 II,

II

5 II,

II

6 II, and 117 II of

plaintiff's second amended complaint.
2.

The allegations contained in the paragraph numbered 118 11

of plaintiffs' second amended complaint consist of a statement
of the nature of the action and legal conclusions and require no
response.

To the extent that a response is required, defendants

deny that they acted unlawfully in any manner.
3.

Defendants admit the allegations contained in the

paragraphs numbered 119 11 , 1111 11 , 1123 11 , 1124 11 , 1125 11 , 115211, and 119411
of plaintiffs' second amended complaint.
4.

With respect to the paragraph numbered 1110 11 of

plaintiffs' second amended complaint, defendants admit that
defendant Lawsky is the New York State Superintendent of
Financial Services, which was formed on October 3, 2011 when
legislation combining the New York State Banking Department and
2

the New York State Insurance Department into a single agency
took effect, and that defendant Lawsky had responsibility for
proper implementation of Insurance Law §332 until April 1, 2012
when legislation repealing Insurance Law §332 took effect and
otherwise deny the allegations contained in the paragraph
numbered 1110 11 of plaintiffs' second amended complaint.
5.

Defendants deny the allegations contained in the

paragraphs numbered 1112 11 , "14 11 ,
1179 11 ,

"SOli,

1181",

"S2 11 ,

"84 11 ,

"92 11 ,

"95 11 ,

"971/,

1/98 11 ,

"102",

"15",

"SS",

"S6",

"103",

"126 11 ,

1126 11 ,

1143 11 ,

"SS",

"104 11 ,

"48 11 ,

"89 11 ,

"108",

"59",

"91",

"110",

"114 11 ,

"116",

11120",

"12211,

11140 11 ,

"143",

"144 11 ,

and "145 11 of plaintiffs' second amended

11128",

"132 11 ,

11134",

"13S",

complaint.
6.

Defendants leave the legal conclusions contained in the

paragraphs numbered "13",

"16",

"5111,

115411,1155 11 ,

1165 11 ,

1166",

IIS7",

"90 11 ,

1193 11 ,

1199 11 ,

11100 11 ,

"17",

1168 11 ,

"18",

1170 11 ,

"lOlli,

1/19 11 ,

117211,

"105 11 ,

"20",

1178 11 ,

11106 11 ,

"49 11 ,

IIS3 11 ,

"107 11 ,

"lIlli,

"112",

"113",

"117",

"11S",

"119 11

,

"123",

"124",

"129",

"130",

"131",

"135",

"136",

"137",

"141",

and 11142" of

"125",

plaintiffs' second amended complaint to the court's
determination and refer the court to the statutes and
constitutional provisions referred to in said paragraphs for a
more complete and accurate statement and as the best evidence of
what is contained therein.
3

7.

Defendants deny the allegations contained in the

paragraphs numbered "21",
" 5 0 II,

II

56 I I ,

II

57

" 77 I I ,

II

96 I I ,

II

109 I I ,

plaintiffs

I

II,

II

67 ",
II

1131 11

" 6 9",

115 ",

II

1133",

,

"71 11

121 11

,

II

,

II

II

73

127 ",

3 5 ",
II,

II

II

II

3 7 II,

7 4 ",

133 I I ,

II

"

3 9 II,

75 II,

and

II

II

1141 11
7 6 II

,

,

13 9 II of

second amended complaint and refer the court to the

statutes referred to in said paragraphs for a more complete and
accurate statement and as the best evidence of what is contained
therein.
8.

with respect to the paragraph numbered

plaintiffs

I

"2211

of

second amended complaint, defendants admit that,

prior to April 1, 2012 when legislation repealing Insurance Law
§332 took effect,

all domestic insurance companies and licensed

united states branches of alien insurers were required to pay
the Insurance Law §332 assessment and otherwise deny the
allegations contained in the paragraph numbered "22" of
plaintiffs' second amended complaint.
9.

With respect to the paragraph numbered 1127" of

plaintiffs' second amended complaint, defendants admit that the
expenses of the Insurance Department contained in its enacted
appropriations for fiscal year 2003-04 included the following
direct and indirect costs: $98,009,000 allocated for the actual
costs of running the Insurance Department and 16 suballocations, totaling $49,389,000, to the Banking Department,
Department of State, Department of Health, Office of the
4

Inspector General, and Department of Law, which relate to the
conduct of insurance business, the regulatory concerns of the
Insurance Department, and the administration of the Insurance
Department, and otherwise deny the allegations contained in the
paragraph numbered "27" of plaintiffs' second amended complaint.
10. With respect to the paragraph numbered "28" of
plaintiffs' second amended complaint, defendants admit that the
amounts of the expenses of the Insurance Department contained in
its enacted appropriations allocated for the actual costs of
running the Insurance Department and the sub-allocations related
to the conduct of insurance business, the regulatory concerns of
the Insurance Department, and the administration of the
Insurance Department increased for fiscal years 2004-05 through
2007-08, and otherwise deny the allegations contained in the
paragraph numbered "28" of plaintiffs' second amended complaint.
11. With respect to the paragraph numbered "29" of
plaintiffs' second amended complaint, defendants admit that the
expenses of the Insurance Department contained in its enacted
appropriations for fiscal year 2008-09 included the following
direct and indirect costs: $128,904,000 allocated for the actual
costs of running the Insurance Department and 24 suballocations, totaling $111,504,000, to the Banking Department,
Department of state, Department of Health, Office of the
Inspector General, Department of Law, and Division of Criminal
5

Justice Services, which relate to the conduct of insurance
business, the regulatory concerns of the Insurance Department,
and the administration of the Insurance Department, and
otherwise deny the allegations contained in the paragraph
numbered "29" of plaintiffs' second amended complaint.
12. With respect to the paragraph numbered "30" of
plaintiffs' second amended complaint, defendants admit that, on
February 4, 2009, the Legislature enacted Chapter 1 of the Laws
of 2009, which, inter alia, added the following three programs
administered by the Insurance Department, which provide New
Yorkers with affordable insurance coverage, to the expenses of
the Insurance Department contained in its enacted appropriations
for fiscal year 2008-09: $139,473,600 for services and expenses
related to the Healthy New York Program, $39,200,000 for
services and expenses related to the Health Maintenance
Organization Direct Pay Market Program, and $1,960,000 for
services and expenses related to the pilot Program for
Entertainment Industry Employees and that these programs are
desirable, and otherwise deny the allegations contained in the
paragraph numbered "30" of plaintiffs' second amended complaint.
13. With respect to the paragraph numbered "32" of
plaintiffs' second amended complaint, defendants admit that, on
February 17, 2009, pursuant to L. 2009 Ch. 2 Pt. H §1,
$4,500,000 was transferred from the Insurance Department's
6

339.B6 account to the General Fund and otherwise deny the

allegations contained in the paragraph numbered "32" of
plaintiffs' second amended complaint.
14. With respect to the paragraph numbered "34" of
plaintiffs' second amended complaint, defendants admit that, on
May 28, 2009, pursuant to L. 2009 Ch. 56 Pt. PP §2, $15,000,000
was transferred from the Insurance Department's 339.B6 account
to the General Fund and otherwise deny the allegations contained
in the paragraph numbered "34" of plaintiffs' second amended
complaint.
15. With respect to the paragraph numbered "36" of
plaintiffs' second amended complaint, defendants admit that, on
February 8, 2010, pursuant to L. 2009 Ch. 503 Pt. E §3,
$50,000,000 was transferred from the Insurance Department's
339.B6 account to the General Fund and otherwise deny the
allegations contained in the paragraph numbered "36" of
plaintiffs' second amended complaint.
16. With respect to the paragraph numbered "38" of
plaintiffs' second amended complaint, defendants admit that, on
March 30, 2010, pursuant to L. 2009 Ch. 503 Pt. E §5, $4,940,000
was transferred from the Insurance Department's 339.B6 account
to the General Fund and otherwise deny the allegations contained
in the paragraph numbered "38" of plaintiffs' second amended
complaint.
7

17. With respect to the paragraph numbered "40" of
plaintiffs' second amended complaint, defendants admit that, on
March 11, 2011, pursuant to L. 2010 Ch. 56 pt. JJ §9, $9,922,000
was transferred from the Insurance Department's 339.B6 account
to the General Fund and otherwise deny the allegations contained
in the paragraph numbered "40" of plaintiffs' second amended
complaint.
18. With respect to the paragraph numbered "42" of
plaintiffs' second amended complaint, defendants admit that, on
March 29, 2011, pursuant to L. 2010 Ch. 56 Pt . JJ §14,
$5,000,000 was transferred from the Insurance Department's
339.B6 account to the General Fund and otherwise deny the
allegations contained in the paragraph numbered "42" of
plaintiffs' second amended complaint.
19. With respect to the paragraph numbered "44" of
plaintiffs' second amended complaint, defendants admit that the
expenses of the Insurance Department contained in its enacted
appropriations for fiscal year 2009-10 included the following
direct and indirect costs: $138,586,000 allocated for the actual
costs of running the Insurance Department; 24 sub-allocations,
totaling $115,039,000, to the Banking Department, Department of
State, Department of Health, Office of the Inspector General,
Department of Law, and Division of Criminal Justice Services,
which relate to the' conduct of insurance business, the
8

regulatory concerns of the Insurance Department, and the
administration of the Insurance Department; and appropriations
totaling $202,200,000 for the Healthy New York Program, the
Health Maintenance Organization Direct Pay Market Program, and
the Pilot Program for Entertainment Industry Employees, three
programs administered by the Insurance Department which provide
New Yorkers with affordable insurance coverage, and otherwise
deny the allegations contained in the paragraph numbered "44" of
plaintiffs' second amended complaint.
20. With respect to the paragraphs numbered "45" and "46"
of plaintiffs' second amended complaint, defendants admit that
the expenses of the Insurance Department contained in its
enacted appropriations for fiscal year 2010-11 included the
following direct and indirect costs: $145,605,513 allocated for
the actual costs of running the Insurance Department; 24 suballocations, totaling $109,118,042, to the Banking Department,
Department of State, Division of Homeland Security and Emergency
Services, Department of Health, Office of the Inspector General,
Department of Law, and Division of Criminal Justice Services,
which relate to the conduct of insurance business, the
regulatory concerns of the Insurance Department, and the
administration of the Insurance Department; and appropriations
totaling $201,240,000 for the Healthy New York Program, the
Health Maintenance Organization Direct Pay Market Program, and
9

the pilot Program for Entertainment Industry Employees, three
programs administered by the Insurance Department which provide
New Yorkers with affordable insurance coverage, and otherwise
deny the allegations contained in the paragraphs numbered "45"
and "46" of plaintiffs' second amended complaint.
21. With respect to the paragraph numbered "47" of
plaintiffs' second amended complaint, defendants admit that
legislation combining the New York State Banking Department and
the New York State Insurance Department into the New York State
Department of Financial Services took effect on October 3, 2011
and that the expenses of the Department of Financial Services
contained in its enacted appropriations for fiscal year 2011-12
included - the following direct and indirect costs: $143,593,860
allocated for the actual costs of running the Department of
Financial Services' insurance program; 23 sub-allocations,
totaling $103,495,042, to the Department of State, Division of
Homeland Security and Emergency Services, Department of Health,
Office of the Inspector General, Department of Law, and Division
of Criminal Justice Services, which relate to the conduct of
insurance business, the regulatory concerns of the Department of
Financial Services' insurance program, and the administration of
the Department of Financial Services' insurance program; and
appropriations totaling $201,240,000 for the Healthy New York
Program, the Health Maintenance Organization Direct Pay Market
10

Program, and the Pilot Program for Entertainment Industry
Employees, three programs administered by the Department of
Financial Services which provide New Yorkers with affordable
insurance coverage, and otherwise deny the allegations contained
in the paragraph numbered "47" of plaintiffs' second amended
complaint.
22. With respect to the paragraph numbered "53" of
plaintiffs' second amended complaint, defendants refer the court
to the Governor's Bill Jacket referred to in said paragraph for
a more complete and accurate statement and as the best evidence
of what is contained therein.
23. With respect to the paragraph numbered "58" of
plaintiffs' second amended complaint, defendants admit that the
expenses of the Insurance Department contained in its enacted
appropriations for fiscal year 2003-04 included the following
direct and indirect costs: $98,009,000 allocated for the actual
costs of running the Insurance Department and sub-allocations,
totaling $49,389,000, to the Banking Department, Department of
State, Department of Health, Office of the

~nspector

General,

and Department of Law, which relate to the conduct of insurance
business, the regulatory concerns of the Insurance Department,
and the administration of the Insurance Department, that the
expenses of the Insurance Department contained in its enacted
appropriations for fiscal year 2009-10 included the following
11

direct and indirect costs: $138,586,000 allocated for the actual
costs of running the Insurance Department; sub-allocations,
totaling $115,039,000, to the Banking Department, Department of
State, Department of Health, Office of the Inspector General,
Department of Law, and Division of Criminal Justice Services,
which relate to the conduct of insurance business, the
regulatory concerns of the Insurance Department, and the
administration of the Insurance Department; and appropriations
totaling $202,200,000 for the Healthy New York Program, the
Health Maintenance organization Direct Pay Market Program, and
the Pilot Program for Entertainment Industry Employees, three
programs administered by the Insurance Department which provide
New Yorkers with affordable insurance coverage, and that the
expenses of the Insurance Department contained in its enacted
appropriations for fiscal year 2010-11 included the following
direct and indirect costs; $145,605,513 allocated for the actual
costs of running the Insurance Departmentj sub-allocations,
totaling $109,11B,042, to the Banking Department, Department of
State, Division of Homeland Security and Emergency Services,
Department of Health, Office of the Inspector General,
Department of Law, and Division of Criminal Justice Services,
which relate to the conduct of insurance business, the
regulatory concerns of the Insurance Department, and the
administration of the Insurance Departmentj and appropriations
12

totaling $201,240,000 for the Healthy New York Program, the
Health Maintenance Organization Direct Pay Market Program, and
the pilot Program for Entertainment Industry Employees, three
programs administered by the Insurance Department which provide
New Yorkers with affordable insurance coverage, and otherwise
deny the allegations contained in the paragraph numbered "58" of
plaintiffs' second amended complaint.
24. With respect to the paragraph numbered "60" of
plaintiffs' second amended complaint, defendants admit that
former Governor Pataki created the Holocaust Claims Processing
Office of the New York State Banking Department on June 25, 1997
and that one of the tasks of this office is to assist persons to
recover monies never paid in connection with insurance policies
issued by European insurers and otherwise deny the allegations
contained in the paragraph numbered "60" of plaintiffs' second
amended complaint.
25. Defendants deny the allegations contained in the
paragraph numbered "61" of plaintiffs' second amended complaint,
refer the court to the Holocaust Claims Processing Office's
January 15, 2009 annual report for a more complete and accurate
statement and as the best evidence of what is contained therein,
and aver that the largest percentage of individuals who have
claims with the Holocaust Claims Processing Office are from the
State of New York.
13

26. with respect to the paragraph numbered "62" of
plaintiffs' second amended complaint, defendants admit that the
expenses of the Insurance Department contained in its enacted
appropriations for fiscal years 2003-04 through 2005-06 included
a sub-allocation to the Holocaust Claims Processing Office in
the amount of $447,000; that the expenses of the Insurance
Department contained in its enacted appropriations for fiscal
years 2006-07 through 2009-10 included a sub-allocation to the
Holocaust Claims Processing Office in the amount of $456,000;
that the expenses of the Insurance Department contained in its
enacted appropriations for fiscal years 2010-11 included a suballocation to the Holocaust Claims Processing Office in the
amount of $395,079; and that the Holocaust Claims Processing
Office's annual reports for calendar years 2006 through 2008
reflect that the Holocaust Claims Processing Office expended
$354,424, $353,067, and $335,877 of the amounts sub-allocated
from the Insurance Department during calendar years 2006 through
2008, respectively, and otherwise deny the allegations contained
in the paragraph numbered "62" of plaintiffs' second amended
complaint.
27. With respect to the paragraph numbered "63" of
plaintiffs' second amended complaint, defendants admit that the
Holocaust Claims Processing Office's annual reports identify the
majority of insurance claims it assisted individuals with were
14

with the International Commission on Holocaust Era Insurance
Claims, which officially closed on March 30, 2007; aver that,
since the closure of the International Commission on Holocaust
Era Claims, the Holocaust Claims Processing Office has dealt
directly with the insurance companies against which Holocaust
insurance claims have been made; and otherwise deny the
allegations contained in the paragraph numbered 1163 11 of
plaintiffs I second amended complaint.
28. With respect to the paragraph numbered 116411 of
plaintiffs I second amended complaint, defendants admit that the
Holocaust Claims Processing Office has a laudable mission and
otherwise deny the allegations contained in the paragraph
numbered 116411 of plaintiffs I second amended complaint.
29. Defendants deny each and every allegation of
plaintiffs I second amended complaint not specifically responded
to above.
FIRST AFFIRMATIVE DEFENSE

30. Plaintiffs ' second amended complaint fails to state a
cause of action against the defendants.
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SECOND AFFIRMATIVE DEFENSE

31. This action is barred by the applicable statute of
limitations.
THIRD AFFIRMATIVE DEFENSE

32. The court lacks jurisdiction over the subject matter of
this action.
FOURTH AFFIRMATIVE DEFENSE

33. This action is barred by the doctrine of collateral
estoppel.
FIFTH AFFIRMATIVE DEFENSE

34. This action is barred by the doctrine of res judicata.
SIXTH AFFIRMATIVE DEFENSE

35. Plaintiffs lack standing to bring this action.
SEVENTH!'li'FIIUiATIVE DEFENSE

36. Plaintiffs have failed to join a necessary party.
EIGHTH AFFIRMATrVE DEFENSE

37. This action is barred by the doctrines of laches and
estoppel.
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WHEREFORE, defendants request that plaintiffs' second
amended complaint be dismissed.
Dated: Albany, New York
April II, 2013
Yours, etc.,
ERIC T. SCHNEIDERMAN
Attorney General of the
State of New York
Attorney for Defendants
By:

Assistant Attorney General
The Capitol
Albany, New York 12224
(518) 474-9980
To : O'Connell and Aronowitz, P.C .
54 State Street
Albany, New York 12207
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
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NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGSTONE
INSURANCE COMPANY, MERCHANTS INSURANCE
GROUP and UTICA MUTUAL INSURANCE COMPANY,

ANSWER TO
INTERVENORPLAINTIFFS' SECOND
AMENDED COMPLAINT

Plaintiffs,
Index No.
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, Governor of
the State of New York, BENJAMIN M. LAWSKY,
Superintendent of the New York State
Department of Financial Services, and ROBERT
L. MEGNA, as Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC.j AETNA HEALTH INSURANCE COMPANY
OF NEW YORK; CDPHP UNIVERSAL BENEFITS, INC.;
CAPITAL DISTRICT PHYSICIANS' HEALTH PLAN, INC.;
HEALTH NET OF NEW YORK, INC.; HEALTH NET
INSURANCE OF NEW YORK, INC.; HEALTHNOW NEW YORK
INC.; INDEPENDENT HEALTH ASSOCIATION, INC.;
INDEPENDENT HEALTH BENEFITS CORPORATION; MVP
HEALTH PLAN, INC.; MVP HEALTH INSURANCE COMPANYj
MVP HEALTH SERVICES CORP.; PREFERRED ASSURANCE
COMPANY; OXFORD HEALTH INSURANCE, INC.j OXFORD
HEALTH PLANS (NY), INC.j UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORKj and UNITEDHEALTHCARE
OF NEW YORK, INC.,
Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, in his
official capacity as Governor of the State of
New York, BENJAMIN M. LAWSKY, in his official
capacity as Superintendent of the New York
State Department of Financial Services, and
ROBERT L. MEGNA, in his official capacity as
Budget Director of the State of New York,
Defendants.
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Defendants, STATE OF NEW YORK; ANDREW M. CUOMO, Governor of
the state of New York; BENJAMIN M. LAWSKY, Superintendent of
Financial Servicesj and ROBERT L. MEGNA, Director of the Budget,
answering intervenor-plaintiffs' second amended complaint, dated
March 12, 2013, by their attorney, Eric T. Schneiderman,
Attorney General of the State of New York, hereby respectfully
allege as follows :
1.
"I",

The allegations contained in the paragraphs numbered

"7",

"13", and "32" of intervenor-plaintiffs' second

amended complaint consist of a statement of the nature of the
To the

action and legal conclusions and require no response.

extent that a response is required, defendants deny that they
acted unlawfully in any manner.
2.

Defendants leave the legal conclusions contained in the

paragraphs numbered "2",
"66",

"67",

"68",

"69",

"3",

"38",

"39",

"40",

"41",

"44",

"73",

"84",

"86",

"88",

"90",

"96",

"101",

"105",

"108",

"111",

"112",

"118",

"119",

"124",

"125",

"126",

"130",

"131", and "132" of intervenor-plaintiffs' second

amended complaint to the court's determination and refer the
court to the statutes and constitutional provisions referred to
in said paragraphs for a more complete and accurate statement
and as the best evidence of what is contained therein.
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3.

Defendants deny the allegations contained in the

paragraphs numbered "4",
"63",

"71",

"7211,

"83",

" 5",
"97",

II

8 11,

"98",

"45 ",

11 5 0 ",

II

51 II,

II

5 2 ",

"59 " ,

"99",

11100",

"102",

"103",

"104",

"106",

"107 11

,

"109",

"110 11 ,

"115",

"116",

"117",

"120",

"121",

"122",

"123 11 ,

"127",

"128",11129",

"133",

"140",

and

"14111 of intervenor-plaintiffs'

4.

second amended complaint.

With respect to the paragraph numbered "6 11 of

intervenor-plaintiffs' second amended complaint, defendants
admit that the expenses of the Insurance Department contained in
its enacted appropriations for fiscal year 2010-11 included the
following direct and indirect costs: $145,605,513 allocated for
the actual costs of running the Insurance Department; suballocations, totaling $109,118,042, to the Banking Department,
Department of State, Division of Homeland Security and Emergency
Services, Department of Health, Office of the Inspector General,
Department of Law, and Division of Criminal Justice Services,
which relate to the conduct of insurance business, the
regulatory concerns of the Insurance Department, and the
administration of the Insurance Department; and appropriations
totaling $201,240,000 for the Healthy New York Program, the
Health Maintenance Organization Direct Pay Market Program, and
the pilot Program for Entertainment Industry Employees, three
programs administered by the Insurance Department which provide
New Yorkers with affordable insurance coverage, and that the
3

expenses of the Department of Financial Services contained in
its enacted appropriations for fiscal year 2011-12 included the
following direct and indirect costs: $143,593,860 allocated for
the actual costs of running the Department of Financial
Services' insurance program; 23 sub-allocations, totaling
$103,495,042, to the Department of Stater Division of Homeland
Security and Emergency Services r Department of Health, Office of
the Inspector General r Department of Law, and Division of
Criminal Justice Services, which relate to the conduct of
insurance business, the regulatory concerns of the Department of
Financial Services' insurance program, and the administration of
the Department of Financial Services' insurance program; and
appropriations totaling $201,240,000 for the Healthy New York
Program, the Health Maintenance organization Direct Pay Market
Program r and the pilot Program for Entertainment Industry
Employees, three programs administered by the Department of
Financial Services which provide New Yorkers with affordable
insurance coverage, and otherwise deny the allegations contained
in the paragraph numbered "6" of intervenor-plaintiffs' second
amended complaint.
S.

With respect to the paragraphs numbered "9",

"10"

I

"11", and "12" of intervenor-plaintiffs' second amended
complaint, defendants refer the court to plaintiffs' complaint

4

for a more complete and accurate statement and as the best
evidence of what is contained therein.
6.

Defendants deny knowledge or information sufficient to

form a belief as to the truth of the allegations contained in
the paragraphs numbered "14",
1120",

"21", "22",

"23",

"15", "16",

"24", 1125", "26",

"17",

"18", "19",

"27 11

"28", "29",

,

"30", and "31" of intervenor-plaintiffs' second amended
complaint.
7.

Defendants admit the allegations contained in the

paragraphs numbered "33",

"34", 1135", "47 11

"48", and "49" of

,

intervenor-plaintiffs' second amended complaint.
8.

Defendants leave the legal conclusions contained in the

paragraphs numbered "36",

"37", and "113" of intervenor-

plaintiffs' second amended complaint to the court's
determination.
9.

Defendants leave the legal conclusions contained in the

paragraphs numbered "42" and "43" of intervenor-plaintiffs'
second amended complaint to the court's determination and refer
the court to the statute and Governor's Bill Jacket referred to
in said paragraphs for a more complete and accurate statement
and as the best evidence of what is contained therein.
10. Defendants deny the allegations contained in the
paragraphs numbered "46",
" 8 9 ",

"91"

I

"

92 ",

" 9 3 ",

"75",

"94",

"77",

"79",

"95 ", "114"
5

I

"81", "85",
"

134 ",

" 13 5 ",

"87",
" 136 " ,

"137",

"138", and "139" of intervenor-plaintiffs' second amended

complaint and refer the court to the statutes referred to in
said paragraphs for a more complete and accurate statement and
as the best evidence of what is contained therein.
11. With respect to the paragraphs numbered "53",
"55",

"56",

"54",

"57", and "58" of intervenor-plaintiffs' second

amended complaint, defendants admit that the expenses of the
Insurance Department contained in its enacted appropriations for
fiscal year 2003-04 included the following direct and indirect
costs: $98,009,000 allocated for the actual costs of running the
Insurance Department and sub-allocations, totaling $49,389,000,
to the Banking Department, Department of State, Department of
Health, Office of the Inspector General, and Department of Law,
which relate to the conduct of insurance business, the
regulatory concerns of the Insurance Department, and the
administration of the Insurance Department, that
the expenses of the Insurance Department contained in its
enacted appropriations for fiscal year 2010-11 included the
following direct and indirect costs: $145,605,513 allocated for
the actual costs of running the Insurance Department; suballocations, totaling $109,118,042, to the Banking Department,
Department of State, Division of Homeland Security and Emergency
Services, Department of Health, Office of the Inspector General,
Department of Law, and Division of Criminal Justice Services,
6

which relate to the conduct of insurance business, the
regulatory concerns of the Insurance Department, and the
administration of the Insurance Department; and appropriations
totaling $201,240,000 for the Healthy New York Program, the
Health Maintenance Organization Direct Pay Market Program, and
the pilot Program for Entertainment Industry Employees, three
programs administered by the Insurance Department which provide
New Yorkers with affordable insurance coverage, and that the
expenses of the Department of Financial Services contained in
its enacted appropriations for fiscal year 2011-12 included the
following direct and indirect costs: $143,593,860 allocated for
the actual costs of running the Department of Financial
Services' insurance program; 23 sub-allocations, totaling
$103,495,042, to the Department of State, Division of Homeland
security and Emergency Services, Department of Health, Office of
the Inspector General, Department of Law, and Division of
Criminal Justice Services, which relate to the conduct of
insurance business, the regulatory concerns of the Department of
Financial Services' insurance program, and the administration of
the Department of Financial Services' insurance program; and
appropriations totaling $201,240,000 for the Healthy New York
Program, the Health Maintenance Organization Direct Pay Market
Program, and the Pilot Program for Entertainment Industry
Employees,

three programs administered by the Department of
7

Financial Services which provide New Yorkers with affordable
insurance coverage, and otherwise deny the allegations contained
in the paragraphs numbered "53",

"54",

"55", "56",

"57", and

"58" of intervenor-plaintiffs' second amended complaint.
12. Defendants deny the allegations contained in the
paragraphs numbered "60" and "61" of intervenor-plaintiffs'
second amended complaint and refer the court to Senate-Assembly
Bill S. 249/A. 162

(January 7, 2009) Part D for a more complete

and accurate statement and as the best evidence of what is
contained therein.
13. With respect to the paragraph numbered "62" of
intervenor-plaintiffs' second amended complaint, defendants
refer the court to Senate-Assembly Bill S. 249/A. 162

(January

7, 2009) Part D for a more complete and accurate statement and
as the best evidence of what is contained therein.
14. With respect to the paragraph numbered "64" of
intervenor-plaintiffs' second amended complaint, defendants
admit that Part D of Senate-Assembly Bill S. 249/A. 162 (January
7, 2009) was not enacted, refer the court to Insurance Law §332
for a more complete and accurate statement and as the best
evidence of what is contained therein, and otherwise deny the
allegations contained in the paragraph numbered "64" of
intervenor-plaintiffs' second amended complaint.
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15. With respect to the paragraph numbered "65" of
intervenor-plaintiffs' second amended complaint, defendants
admit that the Governor's proposed budget for fiscal year 201011 did not include a proposal to amend Insurance Law §332, refer
the court to the Governor's proposed budget for fiscal year
2010-11 for a more complete and accurate statement and as the
best evidence of what is contained therein, and otherwise deny
the allegations contained in the paragraph numbered "65" of
intervenor-plaintiffs' second amended complaint.
16. With respect to the paragraph numbered "70" of
intervenor-plaintiffs' second amended complaint, defendants
admit that, on February 17, 2009, pursuant to L. 2009 Ch. 2 Pt.
H §l, $4,500,000 was transferred from the Insurance Department's
339.B6 account to the General Fund and otherwise deny the
allegations contained in the paragraph numbered "70" of
intervenor-plaintiffs' second amended complaint.
17. With respect to the paragraph numbered "74" of
intervenor-plaintiffs' second amended complaint, defendants
admit that, on May 28, 2009, pursuant to L. 2009 Ch. 56 Pt.

pp

§2, $15,000,000 was transferred from the Insurance Department's
339.B6 account to the General Fund and otherwise deny the
allegations contained in the paragraph numbered 117411 of
intervenor-plaintiffs' second amended complaint.

9

lB. With respect to the paragraph numbered "76" of
intervenor-plaintiffs' second amended complaint, defendants
admit that, on February B, 2010, pursuant to L. 2009 Ch. 503 Pt .
E §3, $50,000,000 was transferred from the Insurance
Department's 339.B6 account to the General Fund and otherwise
deny the allegations contained in the paragraph numbered "76" of
intervenor-plaintiffs' second amended complaint.
19. With respect to the paragraph numbered "7B" of

intervenor-plaintiffs' second amended complaint, defendants
admit that, on March 30, 2010, pursuant to L. 2009 Ch. 503 Pt. E
§5, $4,940,000 was transferred from the Insurance Department's
339.B6 account to the General Fund and otherwise deny the

allegations contained in the paragraph numbered "78" of
intervenor-plaintiffs' second amended complaint.
20. With respect to the paragraph numbered 1180 11 of

intervenor-plaintiffs' second amended complaint, defendants
admit that, on March II, 2011, pursuant to L. 2010 Ch. 56 Pt. JJ
§9, $9,922,000 was transferred from the Insurance Department's
339.B6 account to the General Fund and otherwise deny the

allegations contained in the paragraph numbered "80" of
intervenor-plaintiffs' second amended complaint.
21. With respect to the paragraph numbered "B2" of

intervenor-plaintiffs' second amended complaint, defendants
admit that, on March 29, 2011, pursuant to L. 2010 Ch. 56 Pt. JJ
10

§14, $5,000,000 was transferred from the Insurance Department's
339.B6 account to the General Fund and otherwise deny the
allegations contained in the paragraph numbered 118211 of
intervenor-plaintiffs' second amended complaint.
22. Defendants deny each and every allegation of
intervenor-plaintiffs' second amended complaint not specifically
responded to above.
FIRST AFFIRMATIVE DEFENSE

23. Intervenor-plaintiffs' second amended complaint fails
to state a cause of action against the defendants.
SECOND AFFIRMATIVE DEFENSE

24. This action is barred by the applicable statute of
limitations.
THIRD AFFIRMATIVE DEFENSE

25. The court lacks jurisdiction over the subject matter of
this action.
FOURTH AFFIRMATIVE DEFENSE

26. This action is barred by the doctrine of collateral
estoppel.
FIFTH AFFIRMATIVE DEFENSE

27. This action is barred by the doctrine of res judicata.
SIXTH AFFIRMATIVE DEFENSE

28. Intervenor-plaintiffs lack standing to bring this
action.
11

SEVENTH AFFIRMATIVE DEFENSE

29. Intervenor-plaintiffs have failed to join a necessary
party.
EIGHTH AFFIRMATIVE DEFENSE

30. This action is barred by the doctrines of laches and
estoppel.
WHEREFORE, defendants request that intervenor-plaintiffs'
second amended complaint be dismissed .
Dated: Albany, New York
April 11, 2013
Yours, etc.,
ERIC T. SCHNEIDERMAN
Attorney General of the
State of New York
for Defendants

Assistant Attorney General
The Capitol
Albany, New York 12224
(518) 474-9980
To: O'Connell and Aronowitz, P.C.
54 State Street
Albany, New York 12207
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
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Index No.

Plaintiffs,
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, Governor of
the state of New York, BENJAMIN M. LAWSKY,
Superintendent of the New York State Department
of Financial Services, and ROBERT L. MEGNA, as
Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC. i AETNA HEALTH INSURANCE COMPANY
OF NEW YORK; CDPHP UNIVERSAL BENEFITS, INC.;
CAPITAL DISTRICT PHYSICIANS I HEALTH PLAN, INC.;
HEALTH NET OF NEW YORK, INC. i HEALTH NET
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HEALTH PLAN, INC.; MVP HEALTH INS~CE COMPANY;
MVP HEALTH SERVICES CORP.; PREFERRED ASSURANCE
COMPANY; OXFORD HEALTH INSURANCE, INC.; OXFORD
HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK; and UNITEDHEALTHCARE
OF NEW YORK, INC.,
Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, in his
official capacity as Governor of the State of
New York, BENJAMIN M. LAWSKY, in his official
capacity as Superintendent of the New York
State Department of Financial Services, and ROBERT L.
MEGNA, in his official capacity as Budget Director
of the State of New York,
Defendants.
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STATE OF NEW YORK
COUNTY OF ALBANY
LISA M. KOLPAKAS, being duly sworn, deposes and says:
I am over eighteen years of age and an employee in the
office of Eric T. Schneiderman, Attorney General of the State of
New York, attorney for defendants.
On April 11, 2013, I served defendants' answer to
intervenor-plaintiffs' second amended complaint, upon the
following attorneys, by depositing a true copy thereof, properly
enclosed in a sealed, postpaid wrapper, in a U.S. Mail box in
the City of Albany, a depository under the exclusive care and
custody of the United States Postal Service, directed to the
said attorneys at the addresses theretofore designated for that
purpose, as follows:
O'Connell and Aronowitz, P.C.
54 State Street
Albany, New York 12207
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
I
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LISA M. KOLPAKAS
this
2013
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EXHIBIT
G

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY
------------~------------------ ~ ----------~X

NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRA~SIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL ~ _ INS.uRAN.CE _COMPANY, __ _KINGS.TONE
INSURANCE COMPANY, MERCHANTS INSURANC~
GROUP and UTICA MUTUAL INSURANCE COMPANY,

NOTICE OF MOTION
Index No.

264-10

Plaintiffs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON,
Governor of the State of New York, JAMES J.
WRYNN, Superintendent of the New York State
Insurance Pepartment, and ROBERT L. MEGNA,
as Director of Budget, .
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC.; AETNA HEALTH INSURANCE
COMPANY OF NEW YORK; CDPHP UNI~ERSAL BENEFITS,
INC.; CAPITAL DISTRICT PHYSICIANS' HEALTH
PLAN, INC.; HEALTH NET OF NEW YORK, INC.;
HEALTH NET INSURANCE OF NEW YORK, INC.;
HEALTHNOW NEW YORK INC.; INDEPENDENT HEALTH
AS~OCIATION, INC.; INDEPENDENT HEALTH
BENEFITS CORPORATION; MVP HEALTH PLAN, ~NC.;
MVP HEALTH INSURANCE COMPANY; MVP HEALTH
SERVICES CORP ·. ; PREFERRED ASSURANCE COMPANY;
OXFORD HEALTH INSURANCE, INC.; OXFORD
HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY 'OF · NEW YORK; and
UNITEPHEALTHCARE OF NEW YORK, INC.,
Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON,
Governor of the State of New York, JAMES J.
WRYNN, Superintendent of the New York State
Insurance Department, and ROBERT L. MEGNA,
as Director of Budget,
.
Defendants.
----------------- ~ ------------7----------~-X

1

.'

PLEASE TAKE NOTICE that, based upon the accompanying
aff'idavits of Mark E" Daigneault and Mary Beth LaBate and Exhibits
"A" through "R" submit,ted therewith,

th~

acc::ompanying

affirmat-ion of Ri'chard IJoiiiliardc'- -aha: '-ExhlD,i t"ff np'--- thr6ugh - "4"
annexed thereto, the accompanying memorandum of law, ·and all
prior proceedings previously had herein, defendants, the State
of New York; David A. Paterson, Governor of the State of New
York; James J. Wrynn, Superintendent of Insurance of the ' state
of New York; and Robert', L. Megna, the Director of the Budget,
will make a motion, bef9re Hon. Eugene P. Devine, J.S.C., at the
COl.lrthouse located at 16 Eagle Street, Albany, - New York, on ' . ,
August 13, 2010 at 9:30 a.m., or as E!oon the'reafter as counsel
may be heard, for an order, pursuant to CPLR §3212-, granting
defendants summary judgment and dismissing the , complaint and the
intervenor complaint in their entirety, and for such further
relief as the court may deem just and proper.

"

2

PLEASE TAKE'
. FURTHER NOTICE that, pursuant, to CPLR §2214'(b),
,

responsi ve ,papers, if any, shall be served at least seven days
prior to the return date.
--Datea: AlbanY;-"-:New York
June 9, 2010
Yours, etc. ,
ANDREW M. CUOMO
Attorney General of "the
State of New York
Attorney 'for Defendants,

CWlik/
RICHARD 'LOMBARDO
Assistant At~orney General
The Capit,ol
Albany, 'New York 12224'
(518) 474-9980,

To:

and Aronowitz, P.C.
54 State Street
Albany, New York 12207
O'Co~nell

Greenburg Traurig, LLP
54 State Streett 6U ~loor
Albany, New York 12207
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EXHIBIT
H
"(Exhibits to Affidavit Not Included)

SUPREME COURT OF THE STATE ' OF NEW YORK
'COUNTY OF ALBANY
------------------7---------~--------------X

NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGSTONE
INSURANCE COMPANY, MERCHANTS INS~CE
GROUP and UTICA MUTUAL INSURANCE COMPANY, '
Plaintiffs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON,
Governor of the State of New York, JAMES J.
WRYNN, Superintendent of the New York State
Insurance Department, and ROBERT L. MEGNA,
as Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC.; AETNA HEALTH INS~CE
COMPANY OF. NEW YORK; CDPHP UNIVERSAL BENEFITS,
INC.; CAPITAL DISTRICT PHYSICIANS' HEALTH
PLAN, INC.; HEALTH NET OF NEW YORK, INC. i
HEALTH NET INSURANCE OF NEW YORK, INC.;
HEALTHNOW NEW YORK INC.; INDEPENDENT HEALTH
ASSOCIATION, INC.; INDEPENDENT HEALTH
BENEFITS CORPORATION; MVP HEALTH PLAN, INC.;
MVP HEALTH INSURANCE COMPANY; MVP HEALTH
SERVICES CORP.; PREFERRED ASSURANCE COMPANY;
OXFORD HEALTH INSURANCE, INC;; OXFORD
HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK; and
UNITEDHEALTHCARE OF NEW YORK, INC.,
IntervenQr-Plaint~ffs,

'-againstSTATE OF NEW YORK, DAVID A. PATERSON,
Governor' of the State of New York, JAMES J.
WRYNN, Superintendent of the New York State
Insurance Department, and ROBERT L. MEGNA,
as Director of Budget,
Defendants.
- - - - - ,- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - X
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AFFIDAVIT OF
MARY BETH LaBATE
Index No.

264-10

STATE OF NEW YORK
COUNTY OF ALBANY
MARY BETH LaBATE, being duly sworn, ,deposes and says:
1.

I am employed by the New York State Division of the

Budget in the position of Deputy Director.

Acting on behalf of

. the Director of the Budget, I am responsible for overseeing the
activities of several units within the Division of the Budget.
One of those units is the Transportation, Economic Development,
Energy and Environment Unit, which is responsible for the
preparation and negotiation of the annual appropriations for ,t he
New York State Insurance Department (lithe Department ll ) ano. for
ensuring implementation of aspects of the Depa;rtment's budget.
The Depa~tment's Enacted Budgets for Fiscal Years 1989-90
through 2007-08

2.

On May 2, 1989, the Legislature enacted the State

Operations Budget for fiscal year 1989-90.

L. 1989 Ch. 50.

In

additi9n to funds allocated to the direct costs of actually
running the Department, the expense,s of the Department contained
in its enacted appropriations for fiscal year

1989~90

included

the indirect costs of several sub-allocations to other state
agencies related to the conduct of insurance business and the
regulatory concerns of the Department.

For example, ' the costs

of the Department contained in its enacted appropriations for ,
2

fiscal year 1989-90 included sub-allocations to the Department
of State for expenses incurred in the maintenance of a state
fire reporting system, to the Division of Housing and Community
Renewal for expenses incurred in the development and maintenance
of a state building code, and to the Department of Health for
expenses . incurred in the development of inpatient hospital rates
for insurance paYments.
3.

The expenses of the Department contained in the laws

that enacted appropriatio~s for each fiscal y~ar from 1~90-91
through 2007-08 also

incl~ded

not only funds allocated to . the

direct costs of actually running the Department", but to the
indirect costs of numerous sub-allocations to other state
agencies.related to the conduct of insurance business and the
regulatory concerns of

th~

Department.

See
- L. 1990 Ch. 50i L.

199'1 Ch. 5 0 i L. 1992 ch. 50.i L. 1993 Ch. 50i L. 1994 Ch. 50; L.
1995 Ch. 50i L. 1996 Ch. 50i L. 1997 Ch. 50 i. L. 1998 Ch. 50i L.
1999 Ch. 50; L. 2000 Ch. 50; L. 2001 Ch. 50i L. 2002 Ch. 50; L.
2003 Ch. 54; L. 2004 Ch. 54; L. 2005 Ch. 55; L. 2006 Ch. 55i L.
2007 Ch. 55. 1

IThe expenses ot the Department contained in the laws that
enacted appropriations for each fiscal year from 1997-98 to 2007-08
included a sub-allocation to the Office of the State Inspector
General. As will be shown below, this sub-allocation is a direct cost
of the Department since it is an expense associated with its
administration.

3

The Department's Enacted Budget for
4.

Fi~cal

Year 2008-09

On April 23, 2008, the Legislature ' enacted the

Transportation, Economic Development and Environmental
Conservation Budget for fiscal year 2008-09.

L. 2008 Ch. 55.

This budget (a copy of the relevant portions of which is
submitted herewith as Exhibit "C") enacted appropriations for
the Department for fiscal year 2008-09 totaling $240,408,000.
This amount included the following direct arid indirect costs of
the Department: $128,904,000

a~located

for the actual costs ·of

running the Department and 24 sub-allocations, totaling
.$111,504, ·0 00, to tp.e Banking Department, Department of State,
Department of Health, Office of the Inspector General,
Department of Law, and Division of. Criminal Justice Services ~
'which relate to the conduct of insurance business, the .
regulatory concerns of the Department, and the administration of
the Department.
· 5.

See Exhibit "CII pp. 365-72.

The Department's enacted budget for fiscal year 2008-09

also included re-appropriations totaling $10,400,000.

See

Exhibit IICII p. 373.
6.

The Department's enacted budget was increased by an

additional $11,634,000 based upon two statutes enacted by the
Legislature (L. 20013 Ch. 10; L. 2008 Ch. 114) affecting the

4

compensation and other conditions of employment of Department
employees.
7.
eh. 1

On February 1, 2009, the Legislature enacted L. 2009
(a copy of the relevant ,portions of which is submitted

herewith as Exhibit "DII).

This law add:ed $180,633,600 ' in direct

costs of the following three programs administered

by

the

Department, which provide New Yorkers with affordable insurance
coverage, to the expenses of the Department contained in its
enacted appropriations for fiscal year 2008-09: $139,473,600 for
services and e~penses related to the ~ealthy New York Program,
$39,200,000 for services and expenses related to the Health
Maintenance Organization Direct Pay Market Program, and
$1,960,000 for services' and expenses

· rel.at~d

to the Pilot

Program for Entertainment 'Industry Employees.
8.

Accordingly, the enacted appropriations for the

expenses of the

Department~

both direct and indirect costs, for

fiscal year 2008-09 totaled $443,075,600 ($240,408,000 +
$10,400,000· + $11,634,000 + $180,633,600).
9.

This amount represented the · reasonable estimated direct

and indirect costs of the Department for fiscal year 2008-09 and
were calculated in accordance with the State's standard
budget~ry

process as follows.

Every year during ' the development

phase ,leading to the annual Executive .Budget submission, state

5

agencies submit estimates of their funding needs for the
upcoming fiscal year, based on projected spending obligations
for programs that the ' agency administers.

These budget

estimates include, among other .things, projected costs of aid to
localities payments, personal services, and non-personal service
expenditures.

Amouhts are calculated based on the costs for

operating ' the programs in previous years.

Agencies that

administer programs that are funded through sub-allocations
submit estimates for the projected costs of. such programs along
with their estimates for other programs operated by their
agency.

The Division 'of the, Budget reviews these estimatE:;!s to

ensure that they are reasonable before including them in the
Executive Budget proposal submitted to the 'Legislature for
action.
10. On February 4, 2009, the Legislature enacted L.'2009
Ch. 2 Part H §1, which provided as follows:
Notwithstanding any 'law to the contrary, the
insurance department shall finance the annual
expenses related to its activities and : operations
through assessments on all rE:;!gulated entities of
the department.
For state fiscal year 2008-09,
the total value of the annual assessment will be
equal to the tota,l value of the depa'r tment' s
enacted appropriations.
In such instances where
the total value of the annual industry assessment
exceeds the actual annual expenses of the
department's operations and activities, in
accordance with section 4 of the state finance

6

law, the comptroller is hereby authorized and
directed to transfer, . at the request of the
director of the budget, up to $4.5 million from
the unencumbered balance of the insurance
department account (339.B6) to the general fund
in state fiscal year 2008-09.
(emphasis added).2
11. Thus, notwithstanding Insurance Law §332 (b) , in light

of the State's fiscal crisis, the Legislature directed the
Department to assess all §332 insurers for the amount
appropriated by the Legislature for the Department's expenses
for fiscal year 2008-09 ($443,075,600), less amounts collected
under !nsurance Law §313, rather than the Department' s

~ctual'

expenses for that fiscal year, and directed the Comptroller t,o
transfer ' up to $4.5 million of such unexpended appropriations to
the 'S tate' s general fund.
'The Department's Enacted Budget for Fiscal Year 2009-10
12. On April 7, 2009, t~e Legislature enacted the

Transportation, Economic Development and Environmental
,/

Conservation Budget for fiscal year 2009-10.

L. 2009 Ch. 55.

2The Governor's proposed deficit reduction plan for fiscal year
2008-09 included a proposal (Semite-Assembly Bill S. 249/A . .162 Part
D, a copy of which is submitted herewith as Exhibit "E") to transfer a
$100,000,000 appropriation for the Timothy's Law program (see L. 20.06
Ch. 748) from the General Fund to the Department's b~dget. The bill
contained a proposed amendment to the detinition of the Department's
expenses contained in Insurance Law §332. The Legislature chose· not
to transfer the funding for the Timothy's Law program from the General
Fund to the Department's budget. Accordingly, Senate-Assembly Bill S.
249/A. 162 Part D was not enacted, including the propos.e d amendment ~o
Insurance Law §332 which related solely to the proposed 'f unding
transfer.

7

-.

This budget (a copy of the relevant portions of which is
submitted herewith as Exhibit 11M") enacted appropriations for
.

.

the .Department for fiscal year 2009-10 totaling $455,825,000.
This amount included the following direct and indirect costs of
the Department: $138,586,000 allo.cated for the actual costs of
running the Department; the same 24 sub-allocations contained in
the Department's budget. for fiscal .year 2008-09, totaling
$115,039,000, to the Banking Department, Department of State,

Department of Health, Office of the Inspector

Gen~ral,

Department of Law, and Division of Criminal Justice Services,
which relate to the conduct of insurance business, the
regulatory concerns of the Department, and the administrati'on of
the Department (see Exhibit IIMII pp. 299-305); and . appropriations
totaling $202,200,000 .for the three programs administered by the
. Department, which provide New Yorkers with affordable insurance
coverage, ' that were added to ·the Department's '200'8-09 budget by
L. 2009 Ch. 1: $161,040,000 for services and expenses related to
the Healthy New York Program, $39,200,000 for services and
expenses related to the Health Maintenance Organization Direct
Pay Market Program, and $1,9,60, 000 for services and expenses
relat'ed to the Pilot Program for Entertainment Industry
Employees (see Exhibit IIMII pp. 305-06).

8

13. The Department ,' s enacted budget for fiscal year 2009-10
also included re-appropriations totaling $5,900,000.

See

Exhibit "M" pp. 307-08.
14. Accordingly, the enacted appropriations for the
expenses of the Department, both direct and indirect costs, for
fiscal year 2009-10 totaled $461,725,000 ($138,586,000 +
$115,039,000 + $202,200,000 + $5,900,000).
15. This amount represented the reasonable estimated direct
and indirect costs of the Department for fiscal yea~ ?009-10 and
we'r e calculat~d in accordance with the State' s standard
budgetary ,process described in paragraph "9" above.
16. On December 4, 2009, the Legislature -enacted L. 2009
Ch. 503 Part E §5, which 'provided as follows:
Notwithstanding any law to the contrary, the insurance
department shall' finance the annual expenses related
to its activities and operations througn assessments
upon those entities required to pay such assessments
pursuarit to section 332 o ,f the insurance law. For
state fiscal year'2009-1b, the total value, of the
annual assessment will be equal to the total value of
the department's enacted appropriations.
In such
instances where the total value of ,the annual industry
assessment exceeds actual annual expenses of the
department' s operations, and activities, in accordance
with s~ction 4 , of the state finance law, the
comptroller is hereby authorized and directed to
transfer, at the request of the director of the
budget, up to $4,940,000 from the unencumbered balance
of the special reven~e fund (339), insurance
department account (B6) to t ,he general fund 'On or
before March 31, 2010.
(emphasis' added) .
'9

17. Thus, notwithstanding Insurance Law §332.(b), in light
of the State's fiscal crisis, the Legislature directed the
Department to assess all §332 . insurers for the amount
appropriated by the .Legislature for the Department" s expenses
for fiscal. year 2009-10 ($461,725,000), less amounts collected
under Insurance Law §313, 'rather than the Department I s actual
expenses

~or

that _fiscal year, and directed the Comptroller to

transfer up to $4.94 million of such unexpended appropriations
to the State's general . fund.

The Legislature Properly Included the Challenged Appropriations,
which Constitut.e the Department's Appropriate Direct and
Indirect Costs, in th~ Department's Enacted Budgets for Fiscal
Years 2008-09 and - 2009-10
18. As will be shown below, the challenged appropriations
contained in the Department's enacted budgets for fiscal years
2008-09 and 2009-10 constitute the Department's appropriate
direct and indirect costs.

Direct Costs
19. The sub-allocation to the Office of the Inspector
General constitutes an appropriate direct cost of the Department
since it is an expense associated with the ·administration of the
Department.

The appropriations for the Healthy New York

Program, the Health Maintenance Organization Direct Pay Market
Program, and the Pilot Program for Entertainment Industry
Employees constitute the Department -'s appropriate direct costs
10

since these are programs administered by the Department to
provide New, Yorkers with affordable insurance coverage, which is
one of the Department's most important functions.

Office of the Inspector General
20 : The expenses of the Department contained in the laws
that enacted appropriations for each fiscal year from ,1997-98
through 2009-10 included a sub-allocation to the Office of the
State Inspector General. , Under the Executive Law, the Inspector
General has the duty and responsibility to receive and
investigate compla,i nts of corruption, fraud, criminal activity"
conflicts of interest, and abuse, in executive branches which do
not have their own statutory insp,e ctor general.
Law §§Sl-S2.

See Executive

The Inspector General is further charged with

reviewing the policies and procedures and establishing training
for the officers and employees of such agencies in ' order to
prevent corruption, fraud" criminal activity, conflicts of
interest, and abuse.

Executive Law §§S3(S) and (7).

The

Department is just one of several self-funded state agencies,
without their own

stat~tory

inspector general, which contribute

an appropriate amount to support the activities of the Inspector .
General to detect and deter misconduct in the 'D epartment and

11

among executive branch agencies. 3

Accordingly~

the sub-

allocation to the Inspector General is an expense associated
with the Department's administration and, therefore, constitutes
an appropriate direct cost of the Department.

Healthy New York Program and Health Maintenance
Organization Direct Pay Market Program
21. On December 3q, 1Q99, the Legislature enacted .Insurance
Law §§4326 and 4327 . (L. 1999 Ch. ·1
Reform Act of 2000")
New York Program.

(lithe New York Health Care

§§113 and 114), which created the Healthy

The program offers an option to both New

York's small business . owners and low income Ne.w York State
residents to obtain health insurance at rates that are more
affordable than other market offerings.

This is accomplished by

subsidizing insurance companies' premium payments made by
qualified insureds for their individual or· group insurance
policies.

The Healthy New York Program provides affordable

insurance coverage to New York State ·consumers by reducing their
premiums and increasing their benefits.
22. A component of the Healthy New York Program is the
Health Maintenance Organization Direct Pay Market ·Program.
Department makes subsidy payments to Health Maintenance

3Some ' other self-funded state agencies, without their own
statutory inspector general, which support the activitie's of the
Inspector General are the Banking Department, the Public Service
Commission, and the Division of the Lottery.
12

The

Organizations ("HMO's '.' ) to offset claims made by qualified
insureds for the costs of health services.
23.

The Healthy New York Program has been administered by

the Department since the program's inception in Janua.ry 2001.
During fiscal years

2001~02

through'2005-06( the ' Health

Car~

Reform Act provided a pool of monies which funded the Healthy
New York

Pr~gram.

During fiscal years 2006-07 and 2007-08,

funds for the program were appropriated in the Department of
Health's budget and sub-allocated to the Department for
operation of the Healthy New York Program.

For fiscal years

2008-09 arid 2009-10, the Legislature d~termined that' it would be
more appropriate to include the Healthy New York Program
appropriation .in the Department's enacted budget,

r~ther

than

funding the program through the Department of Health's budget.
Pilot Program for Entertainment Industry Employees

24. On September 21, 2004, the Legislature enacted
Insurance Law §1122 (L. 2004 Ch. 495 §2), which created the New
York State Health Insurance Continuation Assistance
Demonstration Project.

The purpose of this program is to

subsidize COBRA (~ the Consolidated Omnibus Budget
Reconciliation Act of 1985 (P.L. 99-272)) premiums for members
of the entertainment industrY.

13

25. The pilot program for the entertainment ,industry has

been administered, by the Department since fiscal year' 2005-06
when the program came into being.

During

fi8c~1

years 2005-06

through 2007-08, funds for the program were apPfopriated in the
Department of Health's budget and sub-allocated to the
Department to fund the pilot program.

For fiscal years 2008-09

and 2009-10, the Legislature determined that it would be more
appropriate to 'include the appropriation for the entertainment
industry pilot program in the Department's enacted budget"
rather than funding the program through the Department of
Health's budget.
26.

Like the Healthy New York Program, the pilot program

for entertainment industry employees p'rovides affordable
insurance coverage to New

York~rs,

which is one of the

Department's most important , functions.

This pa.rticuiar program '

is geared towards the entertainment industry whose , members often
experience episodic employment and must use COBRA to continue
their health insurance coverage during periods of unemployment.
Indirect Costs
27. The sub-allocations to the Banking Department, the

Department of State, the Department of , Health, the Department of
Law, and the Division of Crimi'n al Justice Services constitute
appropriate indi;rect costs of the Department s'ince these sub-

14

allocations relate to the conduct of insurance business and the
regulatory Concerns of the Department.

Specifically, the sub-

allocations fund programs which further the Department's
functions of, inter alia, ensuring the ,fair treatment of
insurance policyholders and claimants, regulating insurance
~ompanies

and rates, keeping insurance available and affordable

for all consumers in New York, keeping the costs of such
insurance coverage down, diminishing .the occurrence and
insurers~

magnitude of claims filed against

and addressing cos,t s

resulting from the filing of false and fraudulent claims.
Banking Department

28. The expenses of the Department contained in the laws
that enacted appropriations f?r each fiscal year from 1999-2000
through 2009-io included a sub,- allocation to the Banking
Department's Holocaust's Claims Processing Office.
29. On october 1, 1996, Governor Pataki issued Executive
Order No. so (9 NYCRR §5.50)" in whic,h the Governor noted, inter

alia, that: sub,stantial questions remain about the fulfillment
of payment obligations on the part of insurance companies to
victims of the Holocaust and their heirs under policies in
effect prior to and during

Worl~

War II; certain insurance

companies licensed and ,regulated by New York State are among
those against which such claims have been made; New York State
15

is horne to thousands of Holocaust survivors '; and New York State
has an interest in ensuring that insurance companies which it
regulates do not withhold property t 'o which they are not
entitled.

In Executive Order No. 50, Governor Pataki created

the New York State Governmental Commission on the Recovery of
' Holocaust Victims' ,Assets to, inter alia, investigate the '
fulfillment of contractual obligations to victims of the
Holocaust or their heirs by insurance companies licensed and
regulated by the State of New York.

Governor Pataki created the

Holocaust Claims Processing Office of the New York

~tate

Banking

Department on June 25, 1997.
30. On July ,8 , 1998, the Legislature enacted the Holocaust
Victims Insurance Act (L. 1998 Ch. 259), which amended the
Insurance Law to add §§2701 through 2711.

In so qoing, the

Legislature noted that it was:
deeply concerned about allegations that certain
insurers doing business in New York, either direct'ly
or through affiliates, have f 'a iled to honor their
commitments under insurance policies issued during the
World War II era. Although such policies were issued
outside New York, this state has a clear and
substantial interest in ensuring that justice is
effected for New York citizens. Outside of Israel,
New York is home to the largest number of Holocaust
survivors and their heirs in the world.
It has been alleged that the failure to pay
'legitimate claims may have diverted significant
sums of money from the New York economy.
Allegations regarding failure to pay legitimate
16

insurance claims threaten the integr~ty of New
York's insurance m~rket and New York's economy.
31'. Although it is par~ of the New York State Banking
Department" the Holocaust Claims 'Processing Office is funded
through the budgets of both the Banking and Insurance
Departments and performs functions related to both banking and
insurance.

Specifically, the Holocaust Claims Processing Office

has three missions:
banks;

(1) to recover assets deposited in

Europe~n

('2) to recover , monies never paid in connection with

insurance policies issued by European insurers; and (3) to
recover lost or looted art.

The'Holocaust Claims Processing

Office furthers the Department's mission of ensuring the fair
treatment of insurance policyho~ders and claimants, , by assisting
the beneficiaries of insurance policies purchased during the era
of the Holocaust in recovering monies due under the policy which
have not been paid by the insurer.

The largest percentage of

individuals who have claims with the Holocaust Claims Processing
Office .are from the State of New York.
Department of State

32. The expenses of the Department contained in the laws
that enacted appropriations for fiscal years 2008-09 and 2009-10
included sub-allocations to the Department of State for expenses
r 'e lated to:

(1) the enforcement, development, and maintenance of

the state building code;

(2) the urban search and rescue
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program;

(3) the fire prevention and control program and the

state fire reporting system;

(4) developing and promulgating

fire safety standards .for cigarettes;

(5) repair and

rehabilitation of the state fire training academy;
inspections and fire safety training

~rograms

(6) fire

at privately

operated colleges and universities in New York Stat,e; and (7)
payments related to municipalities fighting fires on state
property, expenses incurred under the state's fire mobilization
and mutual aid plan, and for payment of training costs incurred
for training of certain first-line supervisors of paid fire
departments.
33. The costs of the Department contained in its enacted
appropriations have included sub-allocations for the state fire
reporting system and the
1989-90. 4

s~ate

building code since fiscal year

The sub-allocations to the Department of State for the

urban search and rescue program; fire prevention and control;
and aid to localities for fighting fires on state property, the
fire mobilization and mutual aid

plan~

and training costs .for

paid fire departments have been part of the Department's budget
since fiscal year 1996-97.

The ' sub-allocations to the

4While the fire reporting system sub-allocation has always been
to the Department of 'State, the building code sub-allocation was
originally to the Division of' Housing and Community Renewal and was
moved to the Department of State in fiscal year , 1996-97.
18

Department of State for repair and . rehabilitation of the state
fire training academy and fire inspections and fire safety
training programs at privately operated

colleg~s

and

universities in New York State have been part of the
Department's budget since fiscal year 2002-03.

The. sub-

allocation for fire safety standards for cigarettes has been
part of the Department's budget since fiscal year 2004-05. 5
34. The seven sub-allocations to the Department of State
. contained in the Department's budgets for fiscal years 2008-09
and 2009-10 have a potentially substantial impact on the overall
costs and availability of insurance in New ~ork State.

This is

due to the fact that these State Department programs diminish
the occurrence and magnitude of claims filed against insurers
for both personal injury and property damage by preventing or
mitigating losses of life, injuries, and property damage.
35. The enforcement, development, and maintenance of the

state building code reduces the number of insurance claims for
death, bodily injury, and property damage through safeguards
protecting life and property from fires and other hazards by
providing for the safe construction and operation of all
residential and commercial· structures in 'New York State.
SThis sub-allocation has been specifically made to the Department
of State since fiscal year 2006-07. For fiscal years 2004-05 and
2005-06, the s~-allocation for fire safety standards for cigarettes
was to "other state agencies".
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36. Urban search and rescue is a response and technical
training program des·igned to prevent death and injuries to New
York State residents.

The program provides training to

firefighters and other emergency responders to increase their
capabilities in specialty rescue situations, such as structural
collapse and confined space rescues.
37. The Department of State's . Office of Fire Prevention and
Control (nOFPcn) provides highly trained and certifieq. fire ,
investigators to assist municipalities and State agencies.
OFPC's arson investigators work closely with the

De~artment's

Frauds Bureau to bring arsonists to justi'ce, and the benefits to
insurance companies that avoid payment of fraudulent fire claims
are obvious.

OFPC's fire reporting system is a compilation of

data concerning fire trends and losses which is available to
insurers to measure and ' manage risk.

OF PC also furthers the
,

,

goal of minimizing losses of life, injuries, and property damage
through fire safety awareness and education provided to the
general public.
38. The purpose of the fire safety standards for cigarettes
program is to reduce the numbers of deaths, injuries, and
property damage caused by cigarette-related fires.

Since New

York's cigarette fire safety standards became effective, there
has been a substantial reduction in the number of structural
·20

fires caused by

cig~rettes

which has, of course, resulted in

fewer deaths and injuries.
39. The State Fire Training Academy trains firefighters and
emergency responders.

This training is directly related to

firefighter safety and efficient and effective operation at
emergency scenes and, therefore, results in the reduction in
loss of life, injuries, and property damage.6

Employees of

insurance companies and other private industries also receive
training on fire prevention, safety, and suppression at the
academy.

' All fire investigators are trained 'and certified

through programs delivered at the State Fire Academy.
Investigators employed by. and who do consulting work for
insurance companies also receive arson and fire investigation
training at 'the academy.
40. OFPC's Campus Fire Safety Program is designed to
prevent and mitigate the damages caused by fires at colleges
campuses.

The sub-'allocation related to this program covers the

costs associated with fire code inspections and enforcement and
fire safety training programs at private colleges and
universities.

6The importance of firefighting training to the insurance
industry is demonstrated by the fact that the Insurance ~ervice
Organization has established grading standards to rate the safety and
efficiency of fire departments, which information is used by insurance
companies to measure and manage risk.
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41. The State Fire Mobilization and Mutual Aid Plan is
operated by OFPC to coordinate and deploy needed fire service
resources throughout the State.

The sub-allocation from the

Insurance Department's budget pertaining to the Mobilization and
Mutual Aid Plan provides for reimbursement, in the ' first
instance, of allowable expenses incurred by a municipality
providing fire and emergency assistance to another municipality.
The money is then repaid by the municipality which received the
,. assistance and thereafter refunded back to the insurance suballocation.

In addition, the portion of the sub-allocation to

the Department of State that is for payments related to
municipalities fighting fires on State property allows
municipalities to recoup expenses and losses incurred as a
result of firefighting services on St'ate property.

This

reimbursement program has the poteritial to obviate the need for
municipalities to file claims
expenses and losses.

Lastly~

w~th

their insurers for such

OF PC contracts with the City of

New York to provide first-line supervisor training, which
educates fire officers about the practices necessary to perform
their supervisory functions.

Fire officers are trained in and

become responsible for determining the cause and origin of fires
and explosions, ensuring the safety of . firefighters under their
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command, and filling an essential leadership role for the fire
department.
Department of Health
42. The expenses of the Department'contained in the laws
that enacted appropriations for fiscal years 2008-09 and 2009-10
included sub-allocations to the Department of Health for
expenses related to:

(1) the development of inpatient hospital

rates for ' insurance payments;
care programs;
plans;

(2) the certification of managed

(3) the approval of managed

~are

implementation

(4) the center for community health program;

(5) the

implementation of a forge-proof pharmaceutical prescription
program;

(6) the eI1hanced newborn screening program;

cervical cancer vaccine program;
prevention

progra~;

prevention progra~;
childhood

obe~ity

(7) the

(8) the lead poisoning

(9) the childhood lead poisoning primary'
(10) the lead prevention program;

(11) the

program; and (12) the immunization program.

43. The costs of the Department contained in its enacted
appropriations have included sub-allocations to the Department
of Health for the development of inpatient hospital rates for
insurance payments since at ' least fiscal year 1989-90.

The sub-

allocations for the certification of managed care programs and
the approval of managed care implementation
plans have been part
.
;
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of the Department's budget since fiscal year 1995-96. 7

The sub-

allocation to the Department of Health for the center for
community health program has been part of ' the Department's
budget since fiscal year 2003-04.

The sub-alloc,a tion for the

forge-proof prescription pharmaceut.ical program has been part of
the Department's budget since fiscal year 2004-05.

The sub-

, allocations to the Department of Health . for the enhanced newborn
screening program and the immunizq.tion program were part of the
Departmen~'s

budget
for fiscal
years 2003-04 and . 2004-05.
.
.

44. The development, of inpatient hospital rates for
insurance payments refers to the Department of

~ealth's

responsibility for hospital reimbursement rat.e-settingfor nofault automobile insurance payments. B

Accordingly, tl?-is sub-

allocation relates to the regulation of insurance rates.
45. The certification of managed care programs and the
approval of managed care implementation plans relate to the
regulation of insurance companies.

Managed care organizations

are insurance companies certified pursuant to Public Health Law
Article 44, which provide approximately one third of New York
,

,

7The sub-allocation for expenses related to the certification of
managed care programs has always been to the Department of .Health.
The sub-allocation for expenses related to the approval of managed
care implementation plans was to the Department of Social Services for
fiscal year 1995-96 and the Department of Health for fiscal years
1996~97 through 2009-10.
8 The Department of Health has performed this function since 1986.
Prior thereto, this function was carried out by the Department.
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·State's residents with health insurance coverage . . Certification
of managed care organizations and approval and monitoring of
their implementation plans and ongoing operations are
responsibilities that the Department of Health shares with the
Department.
46. Further, the Depart.m ent of Health's programs funded
through the sub-allocations from the Department have a positive
eff~ct

on the wellbeing of the residents of this State and,

accordingly, serve to keep insurance . available and affordable by
r.educing the number and magnitude ,of health insurance claims.
.
.
The Center for Community Health assists · local agencies with
public health issues; conducts public health surveillance to
identify and respond to emerging health

thr~ats;

plans,

implements, and monitors public health programs to respond' to .
such threats; and'shows New Yorkers how to minimize health risks
through programs such as communicable· disease control, cancer
prevention, heart disease prevention, diabetes control and
prevention, and family health.

The cervical 'cancer vaccine

program supports outreach and education to promote the
availability of the vaccine and funds vaccination to prevent the '
occurrence of several types of cervical cancer.

Through the

immunization program, the Department of Health provides
vaccines, such as measles/mumps/rubella; inactivated poliovirus,
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diphtheria/tetanus/acel~ular

pertussis, and hepatitis A and B,

to health care providers for administration free of charge to
eligible children.

The sub-allocations for lead · poisoning

prevention, childhood lead poisoning primary prevention, and

.

.

lead prevention fund programs administered by local health
departments to prevent a common health problem for young
children in this State, such as public and professional
education and community outreach on lead poisoning prevention in
children and pregnant women, universal blood lead screening for
children, nursing and environmental follow up services for
children with elevated lead blood levels, and prevention
activities to reduce or eliminate lead exposures.

The childhood

obesity program combats an epidemic that can lead to chr9nic
diseases, such as diabetes, heart disease, arthritis, and some
forms of cancer, by promoting healthy lifestyles during
childhood that will persist into adult years throug? programs
which include community activities, training, consultation, and
guidance geared towards improved nutrition and increased
physical activity.

The enhanced newborn screening program

tests, detects, and refers infants with serious but treatable
medical conditions for immediate medical intervention and,
thereby, limits the adverse outcomes of neonatal abnormalities
and avoids the necessity of lifelong care.
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47. Finally, the forge-proof pharmaceutical prescription
program has the potential to substantially impact the amounts of
insurance premiums paid by

in~ureds

sin~e

the program saves '

insurance companies millions of dollars through a reduction in
fraudulent presc'riptions.

This is accomplished through the use

of official prescription forms by New York practitioners and
healthcare facilities.

These tamper-resistant forms contain

state-of-the-art security
forgeries, ' qopying, and

feature~

designed to prevent

alterati~ns.

The official prescription

forms also contain unique serial numbers used for tracking
,

,

purposes, which likewis.e reduces costs incurred by insurance
companies by deterring diversion and abuse of controlled'
substances.
Department of Law
48. The expenses of the Dep9.rtment contained in the laws
that enacted appropriations for fiscal years 2008-09 and' 2009-10
included sub-allocations to the Office of the Attorney General
for services and ~xpenses associated with:

(1) the

implementation of Executive Order 109 (9 NYCRR' §5.109)
appointing the Attorney General as

Specia~ Pro~ecutor

for no-

fault automobile insurance fraud; and (2) investigating
broker/insurer practices in the insurance industry.

The former

of these two sub-allocations was included in the expenses of the
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Department contained in the laws that enacted appropriations for
each fiscal year from 2002-03 through 2007-08.

The latter was

included in the expenses of the Department contained in the laws
that enacted appropriations for each fiscal yea.r from 2005-.06
through 2007-08. 9

The ~ttorney General's inve~tigation of

broker/insurer prac'tices in the insurance iridustry, including
possible conflicts of interest, and his activities as the
Special Prosecutor for no-fault automobile insurance fraud both
have ·the potential to substantially impact the amounts of
insurance premiums paid by insureds by reducing the number of
false and fraudulent claims . 10 ·

Division of Criminal Justice Services
49. The expenses of the Department contained in the laws
that enacted

appropriatio~s

for each fiscal year from 2005-06

through 2009-10 included a sub-allocation to the Division of
Criminal Justice Services for services and expenses associated
with the Traffic and Criminal Software Project.

The Division of

Criminal Justice Services is working on this project with the
New York City Police Department to allow its members to
9 The expenses of the Department contained in the laws that
enacted appropriations for fiscal years 1994-95' through 1998-99
'included sub-allocations to the Office of the Attorney General .for
services and expenses relating to the litigation 'of insurance fraud.

lOIn issuing Executive Order 109, Governor Pataki noted that there
had recently been a dramatic increase in the costs of motor vehicle
insurance which was attributable to fraudulent and abusive motor
vehicle insurance claims practices.
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electronically prepare accident reports and traffic tickets and
electronically transmit the completed forms to the Department of
Motor Vehicles.

The Department of Motor Vehicles will add the

New York City data to the statewide database already
established, which will continue to be available to· all
insurance carriers.
50. This program was initiated in response to numerous
complaints from insurers to the Department about the inordinate
delays incurred in obtaining access to the information contained
in New York City police accident reports and traffic tickets.
Delays in obtaining information contained in accident reports
has resulted in insurance companies incurring excessive costs in
the payment of fraudulent claims since the insurance companies' ·
have had to rely on copies of outdated paper accident reports,
submitted by the claimants.

Such reports have been easily

altered by the claimants and submi'tted in support of fraudulent
claims.

Delays in obtaining information contained in traffic

tickets has resulted in the issuance of motor vehicle policies
to

h~gh

risk drivers

driving record.

~ithout

knowledge of the

appl~cant's

This has resulted in the filing of a high

number of claims related to accidents in which such high risk
drivers were involved.
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51.. The Traffic and Crim'inal, Software Project has a
potentially substantial impact on the ove-rall costs and
availability of insurance in New York State since it will result
in the reduction of costs incurred by insurers (which costs have
resulted in the payment of incre~sed premiums by all insureds)
for two reasons.
infor~ation

first,

timely access to unalterable

concerning motor vehicle accidents will reduce the

number of fraudule,nt claims paid.

Second, timely access to the

complete driving record of all applicants for automobile
insurance will allow the insurance ' companies to ascertain each
.

,

applicant's risk before issuing a policy.

Sworn'to before me this
9~ day ' of June, 2010
I

~~ ',

NOTARY PUBLIC
BAlAN S. CECHNICKI
Notary Public. Slate of New York
No. 01 CE6093663
aUaline~ in Montgomery County
Commission Expires June 9. 20
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EXHIBIT
I
(Exhibits to Affidavit Not Included)

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY
--------------------- - ----- ~ ---------------X
NEW YORK INSURANCE ASSOCIATION, INC.,
AFFIDAVIT OF
AMERICAN TRANSIT INSURANCE COMPANY,
MARK E. DAIGNEAULT
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGSTONE '
INSURANCE COMPANY, MERCHANTS INSURANCE
Index No. 264-10
GROUP and ' UTICA MUTUAL INSURANCE COMPANY,
Plaintiffs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON,
Governor of the State of New York, JAMES J.
WRYNN, Superintendent of the New York State
Insurance 'D epartment, and ROBERT L. MEGNA,
as Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC. i AETNA HEALTH INSURANCE
COMPANY OF NEW YORK; CDPHP UNIVERSAL BENEFITS,
INC.; CAPITAL DISTRICT PHYSICIANS' HEALTH
PLAN, INC.; HEALTH NET OF NEW YORK, INC.;
H~LTH NET INSURANCE OF NEW YORK, INC.;
HEALTHNOW NEW YORK INC.; INDE~ENDENT HEALTH
ASSOCIATION, INC . ; INDEPENDENT HEALTH
BENEFITS CORPORATION; MVP HEALTH PLAN, INC.;
MVP HEALTH INSURANCE COMPANY; MVP HEALTH
SERVICES CORP.; PREFERRED ASSURANCE COMPANY;
OXFORD HEALTH INSURANCE, INC.j ' OXFORD
,HEALTH P~ANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK; ' and
UNITEDHEALTHCARE OF NEW YORK, INC.,
Intervenor.:.Plaintiffs ;,
-againstSTATE OF NEW YORK, , DAVID A. PATERSON, '
Governor of the State of New York, JAMES J.
WRYNN, Superintendent of the New York State
Insurance Department, and ROBERT ' L. MEGNA,
as Director of Budget,
Defendants.
--------------------- - --------~------------X
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STATE OF NEW YORK
COUNTY .OF ALBANY
MARK E. DAIGNEAULT, being duly sworn, deposes and says:
1.

I am the Director of the Bureau of Taxes ' and Accounts

("the Bureau") of the New York State Insurance Department ("the
Department").

I have been employed by the Department since 1994

and previously served as As·sistant Director of the Bureau.

As

Director, I have supervisory responsibility for the Bureau,
which consists of eleven employees.

The assessment ·of insurers

pursuant to Insurance Law §332 has been under my supervision for
approximately five years.
2.

The Bureau is responsible for, among other things,

carrying out the responsibilities of the Superintendent of
Insurance under Article 3 of the Insurance Law in connection
with the §332 assessment .

This includes:

(i) 'determination of

the premi~ms and other .consideratione assessable under Insurance
Law §332;
§332i

(ii) determination of the amount to be assessed under

(iii) calculation of the pro rata share of the assessment

to be charged to each insurer;

(iv) overseeing all §332

assessment payments received by the Department; and (v)
overseeing collection efforts for any outstanding amounts due to
the Department under §332.
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, The Insurance Department
"

3.

The Department was created in 1860 to provide

supervision and regulation of the insurance industry in the
State ot New York.

The Department is headed· by the

Superintendent of Insurance and carries out its regulatory
function by, inter alia, issuing licenses to insurance
.

.

companies, agents, brokers, adjusters, and other insurance
professionalsj auditing insurer financial statementsj conducting
periodic financial examinations of insurersj and ensuring the
fair treatment of policyholders and claimants by investigating
consumer complaints and conducting market conduct examinations
of insurer underwriting and claims handling·practices.

The

Department's regulatory function includes determining the
qualifications of insurers and insurance producers; regulating
insurance rates and policy formsj and reviewing and approving
holding company transactions and corporate reorganizations.

See

Insurance Law §201 et seq.; Title 11, New York Codes, Rules, and
Regulations.
4.

The rates charged by insurers for insurance coverage

and the availability and adequacy of coverage are important
aspects of the Department's regulatory role.

See,~,

Insurance Law §§2301, 3201, 3216, 3231, 4308, 4317.

It is one

of the Department's most important functions to keep insurance
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available and affordable for all consumers in New York State and
to keep the costs of such insurance coverage down.

As the cost

of insurance is affected by the number and types of claims
filed,

it is within the Department's regulatory function to

attempt to diminish the occurrence and magnitude of claims filed
against insurers and to address ' costs resulting from the filing
of false and fraudulent insurance claims.

'See Irisurance Law

§401·et seq.

5.

The Department is a self-funded agency.

That is to say

that the Department's expenses are not borne by the taxpayers of
the State of New York.

Rather, in exchange for the privilege of

being permitted to conduct business in the State of New York,
.

.

domestic insurers and licensed United States branches of alien
insurers domiciled in .t he State of New YOrk (hereinafter "§332
insurers") are subject to assessments issued to obtain the
monies needed to pay for the Department's expenses.
Insurance Law §332
6.

On April 26, 1940, the Legislature enacted Insurance

Law §32-a, which provided for an assessment upon all domestic
insurers, i.e., insurers organized under the laws of New York
State (see Insurance Law §107(a) (19», to obtain the expenses of
the Department which "exceed the amount of fees and refunds
(excluding taxes) collected under this chapter and paid into the
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state treasury .... "

L. 1940 Ch. 824 §1 . . A review of chapter

824's legislative history (a copy of , which is submitted herewith
,as Exhibit "An) reveals that the Legislature originally drafted
§32 - a to require an assessment on "all insurance companies and
corporations organized or authorized under this chapter to do
business in this state ... "

See Exhibit "A" p. 67.

However, the

Legislature subsequently revised the language of §32-a to , impose
an assessment only on domestic insurers.,
12-13, 65.

See Exhibit "A" pp.

The rationale for this amendment was 'that an

assessment on foreign insurers, i.e, insurance companies
organized under ' the iaws of other States in the Union (see
Insurance Law §107(a) (21)), would invite other states to assess
New York domestic insurers in retaliation.

See Exhibit "A" pp.

15, 18, 20-21, 24-27, 31-36, 38, 41, 58.
7.

On April 21, 1941, the Legislature amended Insurance

' Law §32-a to make all licensed United States branches of alien
, insurers, i.e., ihsurers organized under the laws of any foreign
nation (see Insurance Law §107(a) (5)), domiciled in New York
State 1 subject to §32-a assessments.
8.

L. 1941 Ch. 641 §1.

On June 8, 1972, the Legislature amended Insurance Law

§32-a to provide for the assessment of all direct and indirect
IThe Department has historically treated licensed United States
branches of alien insurers domiciled in the State of New York like
domestic insurers.
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costs of the Department, as approved by the Director of the
Budget and audited by the State Comptroller, and to add
subdivision (2) which
assessments.
9.

~rovided

for quarterly payments of the

L . 1972 Ch . 944 §1.

On July '18, 1984, the Legislature renumbered Insurance

Law §32 to §332.

L. 1984 Ch. 367 Art. 3.

10. On .April 19, 1989, the Legislature ' amended Insurance

Law §332 to make the Department's expenses funded entirely
,

through §332 assessments . 2

L. 1989 Ch. 61 §202.

In explaining

why lithe expenses of the ... Insurance Department [should] be
recovered solely from §332 assessments ... ", page 41 of the
Governor's Bill Jacket to L. 1989 Ch. 61 (a copy of which is
submitted herewith as Exhibit "-E") stated that" [t]he various
revenues affected ' by this bill represent fees for the privilege
of conducting certain types of business in New York State ... "
and, accordingly, should "inure to (the .benefit of the people of
the State ... rather than to the benefit of the

regu~ated

entities evolved [sic] who are otherwise assessed for the costs
of administering these laws."
Ii. From April 19, 1989 to the present, Insurance Law· §332
has provided tnat:
2Not included within the §332 assessment amount is expenses
incurred by the Department in conducting examinations pursuant to
Insurance Law §313, which expenses are reimbursed to the Department by
the subj ects 0·£ the examinations .
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a) The expenses of the .department, excluding the
expenses of the supervision of employee welfare
funds, for any ri's cal year, including all .direc,t
and indirect costs, as approved by the director
of the budget and audited by the comptroller,
except as otherwise provided by se.ctions one
hundred fifty-one and two hundred twenty-eight of
the workers' compensation law and by section
sixty of the volunteer firefighters' benefit law;
shall be assessed by the superintendent pro rata
upon all domestic insurers and all licensed
United 'States branches of alien insurers
domiciled in this state within the meaning of
paragraph four of subsection ~b) of section seven .
thousand four hundred eight of this chapter, in
proportion to the gross direct premiums and other
considerations, written or received by them in
this state during the calendar year ending
December thirty-first immediately preceding the
end of the fiscal year for which the asSessment
is made (less return premiums and considerations
thereon) for policies or contracts bf ,insurance
covering property or risks resident or located in
·this state the issuance of which policies or
contracts requires a license f~om the
superintendent; and the sup~rintendent shall levy
and collect such assessments and pay the same
into the state treasury, subject to the
provisions of seGtion one hundred twenty-one of
the state finance law and subsection (b) . hereof.
(b) For each fiscal year commencing on or after
April first, nineteen hundred eighty-three, a
partial payment shall be made by each insurer
subject to this section in a sum equal to twentyfive per centum of the annual expenses assessed
upon it for the fiscal year as estimated by the
superintendent.
Such payment shall be made on
March tenth of the ,preceding fiscal year and on
June tenth, September tenth and December tenth of
each year, or at such other dates as the director
of the budget may prescribe. Provided, however,
that the payment due March tenth, nineteen
hundred eighty-three for the fiscal year
beginning April first, nineteen hundred eightythree shall not be required to be paid until June
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tenth, nineteen hundred eighty-three. The
balance of assessments for the fiscal year shall
be paid upon determination of the actual amount
due in accordance with the provisions of this
section. Any overpayment of annual assessment
resulting from complying with the requirements of
this subsection shall be refunded or at the
option of the,assess~d appli~d as a credit
against the a~sessment for the succeeding fiscal
year.
The p 'a rtial payment schedule provided for
herein shall not be applicable to any insurer
whose annual assessment pursuant to this section
for the fiscal year is estimated to be less than
one hundred dollars and such insurers shall make
a single annual payment on or before September
thirtieth of the fiscal year.
12. Thus"

all appropriations adopted by the Legislature in

the enacted budget as an expense of the Department, whether a
direct or indirect cost, which' are expended, are subject to the
assessment process established by Insurance Law §332.

The

Department is required by statute .to levy and collect
assessments against all §332 insurers 3 to · pay for such
expenditures.
13. Foreign insurers have never been subject to §332
assessments .for the simple reason that, as stated in the
legislative history to L. 1940 eh. 824 §l (Exhibit "A") , an
assessment on foreign insurers would invite similar retaliatory
legislation by other States.

I 'm posing §332 assessments upon

foreign insurers doing business in New York would have the
desirable effe,c t of increasing the pool of 'insurers subj ect to
3At present, there are approximately 325. §332 insurers.
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§332 assessments and, thereby, reduce the amounts of §332

assessments paid by domestic insurance companies.

However, it

would also have the undesirable, and, indeed, potentially
catastrophic, effect of subjecting domestic insurance companies
to similar assessments by many or possibly all of the other 49
States in the Union.

§332 Assessments for Fiscal Years 1989-90 through 2007-08
14. In accordance with the mandate contained in Insurance

Law §332, for each
Depar~ment

fis~al

year from

1~89-90

through 2007-08, the

issued assessments against all §332 insurers to

obtain the expenses of the Department (less amounts

recovere~

pursuant to In~urance Law §31j), as'set forth in the
Department

', S

enacted budgets, which were expended.

This

included both the direct costs allocated to actually running the
Department and the indirect costs of ' sub-allocations to other .
agencies related to the conduct of insurance business and the
regulatory concerns of the Department. 4
15.' Pursuant to Insurance Law §332 (b), for each fiscal year
from 1989-90 through 2007-08, four quarterly assessment invoices
were sent to all §332 insurers requiring payment of 25 percent
of the Department's estimated annual expenses on or before March
4The §332 assessments issued for each fiscal year from 1997-98 to
2007-08 also included the direct cost of a sub-allocation to the
Office of the State Inspector General.
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loth of the preceding fiscal year and June lOth, September 10 th ,
and December lOth of the current fiscal year. 5

Any assessment

invoices sent out prior to the Legislature's enactment of .the
state budget were based upon the Department's expenses, both ,
direct and indirect costs, as set forth in the Governor's
proposed executive budget.

Assessment invoices' sent out

subsequent to the enactment of the state budget were ultimately
based upon the Department's expenses, both direct and indirect
costs, as appropriated in the eriacted budget.
16. Pursuant to Insurance Law §332(b), at the end of each
fiscal year from 1989-90 through 2007-08, after the Department
had calculated its actual expenses, both direct and indirect
costs, for the preceding fiscal year (and deducted therefrom
amounts collected pursuant to Insurance Law §313) , a final trueup bill was sent to all §332 insurers. ,' Any §332 insurer whose
four quarterly payments totaled less than its pro rata share of
the actual expenses of the Department, both direct and indirect
costs, would be billed for the amount of the underpayment.

Any

§332 insurer whose four quarterly payments totaled more than its
pro ' rata share of. the final §332 assessment amount could choose

either to receive a refund for such overpayment or a credit

5The state fiscal year runs from April 1 st through March 31 st •
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against the §332 insurer's assessment for the succeeding fiscal
year.
17. Each §332 insurer's pro rata share of the total §332

assessment amount is calculated by dividing the insurer's
assessable premiums 6 (which are obtained ,from the insurer's
annual statement filed with the Department) by the assessable
premiums of all §332 insurers and then multiplying the resulting
figure by the total §332 assessment amount.
Plaintiff/Plaintiff-Intervenor Insurance Companies

18. Plaintiff/plaintiff-intervenors American Transit
I

Insurance Company; Eveready Insurance CompanYi Greater New
Yo~k

Mutual Insurance Company; Kingstorte Insurance

Company;7 Merchants Insurance GrouPi Utica Mutual Insurance
Company; Aetna Health Inc.; Aetna Health Insurance Company of
New York; CDPHP Universal

Be~efits,

Inc.; Capital District

Physicians' Health Plan, Inc.,; Health Net of New York, Inc.;
Health Net Insurance of New York, Inc.; HealthNow New York Inc.;
Independent Health Association,

Inc.; Independent Health

6Assessable premiums are "gross direct premiums and other
considerations, written or received by them in this state during the
calendar year ending December thir:ty-first immediately preceding the
end of the fiscal year for which the assessment is made (less return
premiums and considerations thereon) f'or policies or contracts o'f
insurance covering property or risks resident or located in this state
the issuance of which policies or contracts requires a license from
the superintendent .. . . " Insurance Law §332(a).
7 Pr ior to July 2009, Kingstone Insurance Company was known as
Commercial Insurance Company.
11

Benefits Corporation; MVP Health Plan, Inc.; MVP Health Insurance
CompanYi MVP Health Services Corp.;

Company; Oxford Health Insurance,
(NY),

Preferred Assurance
Inc. i 'Oxford Health Plans

Inc.; UnitedHealthcare "Insurance Compa.ny of New York;

and UnitedHealthcare of New York, Inc. are 23 domestic insurance
companies authorized by the Department to do business in New
York State.
19. CDPHP Universal ,Benefits, Inc . . has been subject to §332

assessments since 1997.

Health Net Insurance of New York, Inc.

has been subject to' §332 assessments since 1990; . Independent
Health Benefits Corporation has been subject to §332 assessments
since 1995.

MVP Health Insurance Company has been subject to

§332 assessments since i001 . . MVP Heal th o Services Corp. has been

subject to §332 assessments since 1993.

Preferred Assurance

Company has been subj ect. to §332 assessments since 1992.
UnitedHealthcare Insurance Company of New York has been subject
. to §332 assessments since 1995.

The other 16 plaintiff/

plaintiff-intervenor insurance companies

hav~

been subject to

§332 assessments since prior to 1989.
20. During calendar year 2008, the assessable 'premiums

(those that formed the basis for determining their pro rata
share of the §.332 assessment amount for fiscal year 2008-09') for
each plaintiff/plaintiff-intervenor insurance company was:.
12

American Transit . Insurance Co.: $158,903,706
Eveready Insurance Co.:$ 13,586,224
Greater New York Mutual Insurance Co.: $101 ', 364,361
Kingstone InSurance Co.: $25,221,789
Merchants Mutual Insurance Co.: $81,770,999
Utica Mutual Insurance Co.: $72,433,656,
Aetna Health Inc,: $~18,442,111 .
Aetna Health Ins\.lrance Co. of New York: $12,746,719
Capital District Physicians' Health Plan, Inc.: $592~441,910
CDPHP Universal Benefits, Inc.: $149,230,900
Health Net Insurance of New York, Inc.: $588,522,659,
Health Net of ~ew York, Inc.: $465,018,235
Healthnow New York, Inc.: $1,582,423,145 .
Independent Health Association, Inc.: $399,163,114
r'ndependent Health Benefits Corporation: $381,538,784
MVP Health Insurance Co.:, $117,637,012
MVP Health Plan, Inc.: $681,074,683 '
MVP Health Services Corp.:' $3,993,424
Oxford Health Insurance, Inc.: $3,374,614,559
Oxford Health Plans (NY), Inc.: $1,342,828,115
Preferred Assurance Co.: $54,079,683
Unitedhealthcare Insurance Co. of New York: $4,667,533,356
. Unitedhealthcare of New York, 'Inc.: $81
§332 Assessments for Fiscal Year 20,08-09

21. In acco"rdance with the mandate contained in Insurance
Law §332 and L. 2009 Ch. 2

Par~

H §1, for . fiscal year 2008-09,

the Department issued assessments against all §332

insur~rs

to

obtain the expenses of the Department, both direct -and indirect
costs,

(less amounts recovered pursuant to Insurance Law §313)

as set forth in the appropriations adopted by the Legislature in
the Department's enacted budget.
22. On February 5, 2008.. May 5, 2008, and AL1:gust 5, 2008,
the Department issued the first three quarterly §33'2 assessment
bills for fiscal year 2008-Q9 to all §332 insurers.
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Submitted

herewith as Exhibits "F",

"G", and IIH" is a copy, of the first

three quarterly §332 assessment ·bills for fiscal year

2008~09

sent to the ' plaintiff/plaintiff-intervenor insurance companies
on February 5', 2008, May 5, 2008, and August 5, 2008,
respectively.

Each of the first three quarterly bills for

fiscal year 2008-09 billed each insurer for 25 percent of its

pro rata share of $206,000,000.
Department I

S

That amount represented the

total appropriation contained in the 200,8-09

executive budget ($217,223,000), less the amount of the
examination expenses that the Department ' estimated it would
recover, pursuant to Insurance Law §313, during fiscal year
2008-09.
23. On November 5, 2008, the Department issued the fourth

quarterly §332 assessment bill for fiscal year 2008-09 to all
§332 insurers.

Submitted herewith as Exhibit III" is a copy'of

the fourth quarterly §332 assessment bills for fiscal year 200809 sent' to the plain't iff/plaintiff-intervenor insurance

companies on November 5, 2008. 8

The fourth quarterly bills for

fiscal year 2008-09 billed each §332 insurer for its , pro rata
share of $224,500,000, less the amounts paid by the insurer in
response to the first three quarterly 2008-09 assessments.

The

8UnitedHealthcare of New York, Inc. was not issued a fourth
quarterly assessment bill fqr fiscal year 2008-09.
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$224,500,000 figure represented the portion of $252,042,000 that
the Department estimated would be expended during fiscal year
2008-09, after taking into account anticipated recoveries under
Insurance Law §313.

The $252,042,000

figu~e

represented the

Department's .initial appropriation of $240,408,000 plus the
$11,634,000 increase in the Department's budget based upon two
salary bills (L. 2008 ch. 10i L. 2008 Ch. 114).
24. In response to·the enactment of L. 2009 Ch. 2 Part H
§1, on February 10, 2009, the Department issued a so-called
fifth quarterly §332 assessment bill to all §332 insurers for
fiscal year 2008-09.

Submitted herewith as'Exhibit

"J" is a

copy of the. fifth quarterly §332 assessment bills for fiscal
year 2008-09 sent · to the plaintiff/plain:-tiff-intervenor
insurance companies on February 10, 2009 ~ 9

The fifth quarterly

bills for fiscal year 2008-09 billed each insurer for its pro

rata share of $443,075,60'0 (the Department· ' s total approp'r iation
for fiscal year 2008-09), less the amounts of payments made in
response to the first four quarterly bills.
25. On December 15, 2009, the Department issued a final
true-up §332 assessment bill to all §332 insurers for fiscal
year 2008-09.

Submitted herewith as Exhibit "K" is a copy of

~UnitedHealthcare of New York, Inc. was not issued a fifth
quarterly bill for fiscal year 2008-09.
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the final true-up §332 assessment bills for fiscal year 2008-09
sent to the plaintiff/plaintiff-intervenor insurance companies
on December 15, 2009.

The final bill trued up the total §332

assessment amount based upon the recoveries obtained by the
Department, pursuant to Insurance Law §313, ' during fiscal year
2008-09.

That is to say that the true-up

red~ced

the total §332

assessment amount from $443 million (the total appropriation
amount) to $434,812,321 (the total appropriation amount less the
§313 recoveries).

The final bill also trued up the allocation

' of the revised §332 assessment amount ($434,812,321) among all
§332 insurers based upon:

(a) updates to the premium information

from which the estimated §332 assessment amounts had been .
allocated among all ·insurers in the first five quarterly

bill~i

.and (b) any over . or underpayments made by the §332 insurers
during prior assessment years.
'assessment amount for each
was .858 percent . of the

§33~

After the final true-up, the §332
insurer for fiscal year 2008-09

assess~ble

premiums for that insurance

company for calendar year 2008.
26. Submitted herewith as Exhibit "L" is a chart which
reflects the amounts of

th~

five quarterly §332 assessment bills

issued to the plaintiff/plaintiff-intervenor insurance companies
for fiscal year 2008-09, as well as the amount of the final
true-up bill or refund.
16

§332 Assessments for Fiscal Year 2009-10
27. In accordance with the mandate contained in Insurance
Law §332 and L. 2009 Ch. 503 Part E §5, for fiscal year 2009-10,
the Department issued assessments against all §332 insurers to
obtain the expenses of the Department, both direct apd indirect
costs, ,(less amounts recovered pursuant to Insurance Law §313)
as set forth in the appropriations adopted by the Legislature in
the Department's enacted budget. '
28. On February 5, 2009, the 'Department issued the first
§~32

assessment bil·ls for fiscal year 2009-10 to all

§332 insurers.

Submitted herewith as Exhibit "N" is a copy of

quarterly

the first quarterly §332 assessment bills for fiscal year 200910 sent to the plaintiff/plq,intiff-intervenor insurance
companies on February 5, 2009. 10
fiscal year

2~09-10

The first quarterly bills for

billed each insurer for 25 percent of its

pro rata share of $531,000,000.

That amount represented the

Department's total appropriation contained in the 2009-10
executive budget ($542,074,900), less the amount of the
examination expenses that the Department estimated it would
recover, pursuant to Insurance Law §313, during fiscal year
2009-10.

lOUnitedHealthcare of New York, Inc. was not issued a first
quarterly bill 'for fiscal year 2009-10.
17

29. On May 5, 2009 and August 5, 2009, the Department
issued the second and third quarterly §332 assessment bills for
fiscal year 2009-10 to all §332 insurers.

Submitted herewith as

Exhibits "0" and liP" is a copy of the sec"ond and third quarterly
§332 assessment bills for fiscal year 2009-10 sent to the
plaintiff/plaintiff-intervenor insuratiCe companies on May 5,
,2009 and August 5, 2009, respectively. 11

The second and third

quarterly bills for fiscal year 2009-10 billed each insurer for
25 percent of its pro rata share of $416,000,000'. , That amount
represented $455,825,000 (the 'Department's total enacted
appropriation for fiscal year 2009-10, not including the
$5,900,000 re-appropriation) ; less the amount of the examination
expenses that the Department estimated it would recover,
pursuant to Insurance ,Law §313, during fiscal year 2009-10; less
the amount recovered from all §332

insure~s

in response ' to the

first quarterly 2009-10 assessment; divided by three (since
three quarters remained); and annualized (i.e., multiplied by
, fou,r) .
30. On November

~,

2009, the Department issued the fourth

quarterly §332 assessment bills. for fiscal year ' 2009-10 to all
,§332 insurers.

Submitted herewith as Exhibit "Q" is a copy of

llUnitedHealthcare of New York, Inc. was not issued a second or
third quarterly bill for fiscal year 2009-10.
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the fourth quarterly §332 assessment bills for · fiscal year 200910 sent to the plaintiff/plaintiff-intervenor insurance
companies on November 5, 2009. 12

The fourth quarterly bills for

fiscal year 2009-10 billed each insurer for its pro rata share
of $450,673,207, less any payments made by the insurers in
response to the first three quarterly billings.

The

$450,673,207 amount represented $461,725,·000 (the Department I s
total enacted appropriation including the $5,900,000 reappropriation) less the amount of the examination expenses that
the Department estimated it would recover, pursuant ·to
Law §313, during fiscal year 2009-10.

Insuranc~

The §332 assessment

amount for each §332 insurer reflected in the fourth quarterly
§332 assessment for fiscal year 2009-10 was .891 percent of the
estimated assessable. premiums for that insurance company for
calendar year 2009.
31. On or about December 15, 2010, the Department will
issue a final true-up §332 assessment bill to all . §332 insurers
for fiscal year 2009-10.

The final bill will true up the total

§332 assessment amount based upon the recoveries obtained by the
Department, pursuant to Insurance Law §313, during fiscal year
2009-10.

The final bill will also true up the allocation of the

12Independent Health Association, Inc . ·was not issued a fourth
quarterly bill for fiscal year 2009-10.
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revised §332 assessment amount '( $450,673,207) among all §332
insurers based upon:

(a)· updates to the premium information from

which the ·estimated §332. assessment amounts had been allocated
. among all §332 insurers in the .first four quarterly bills; and,
(b) any over or underpayments ' made by the insurers during prior
assessment years.
32. ' Submitted herewith as Exhibit "R" is a chart which
reflects the ' amounts of the four quarterly §332 assessment bills
issued to the plaintiff/plaintiff-intervenor insurance companies
for fiscal year 2009-10.

Sworn to before me this
8 th day of June, 2010

DIANNE M. BURKE
NCltary Public, Stlte of New viln!

QUllified In Ai~ County
.
No.OlBU5076501
'Commission Expires A,nl 21,

2fI£
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EXHIBIT
J

STATE OF NEW YORK
SUPREME COURT

COUNTY OF ALBANY

NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGSTONE
INSURANCECOMwANY,MERCHANTS~UAL

INSURANCE COMPANY and UTICA MUTUAL
INSURANCE COMPANY,
Plaintiffs,
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.,
AETNA HEALTH INC., AETNA HEALTH INSURANCE
COMPANY OF NEW YORK, CDPHP UNIVERSAL
BENEFITS, INC., CAPITAL DISTRICT PHYSICIANS'
HEALTH PLAN, INC., HEALTH NET OF NEW YORK, INC.,
HEALTH NET INSURANCE OF NEW YORK, INC.,
HEALTHNOW NEW YORK INC., INDEPENDENT HEALTH
ASSOCIATION, INC., INDEPENDENT HEALTH BENEFITS
CORPORATION, MVP HEALTH PLAN, INC., MVP
HEALTH INSURANCE COMPANY, MVP HEALTH
SERVICES CORP., PREFERRED ASSURANCE COMPANY,
OXFORD HEALTH INSURANCE, INC., OXFORD HEALTH
PLANS (NY) INC., UNITEDHEALTHCARE INSURANCE
COMPANY OF NEW YORK, and UNITEDHEALTHCARE
OF NEW YORK, INC,

NOTICE OF
CROSS·MOTION
FOR
CONTINUANCE
UNDER C.P.L.R.
321200
Index No. 264·10

Intervenor Plaintiffs,
-against-

STATE OF NEW YORK, DAVID A. PATERSON, Governor
of the State of New York, JAMES J. WRYNN, Superintendent
of the New York State Insurance Department, and ROBERT L.
MEGNA, as Director of Budget,
Defendants.

PLEASE TAKE NOTICE THAT, pursuant to the parties' conference before the
Court on Monday, August 9, 2010, and based upon the accompanying affirmation of

Jeffrey J. Sherrin, dated September 15,2010, and Exhibits "A" through OlD" submitted
therewith, the accompanying memorandum of law, and all prior proceedings previously
had herein, Plaintiffs will move this Court, before Hon. Eugene P. Devine, J.S.C., at the
Courthouse located at 16 Eagle Street, Albany, New York, on October 15, 2010, at 9:30
a.m., or as soon thereafter as counsel may be heard, for an order, pursuant to CPLR
§3212(f), for a continuance to Defendants' summary judgment motion in order to
conduct discovery, and for such further relief as the Court may deem just and proper.
PLEASE TAKE FURTHER NOTICE, that papers in answer or opposition to said
motion must be filed with the Court by no later Tuesday, October 5, 2010, with Plaintiffs'
papers in reply due on or before October 15, 2010.
DATED:

September 15,2010
Albany, New York

Attome
54 Sta Street
Albany, New York 12207-2501
(518) 462-5601
TO:

Richard Lombardo
Assistant Attorney General
The Capitol
Albany, NY 12224
Harold N. Iselin, Esq.
Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, NY 12207
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ATIORNEYS AT LAW .
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Attorneys for
54 STATE STREET
ALBANY. NEW YORK, 12207
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EXHIBIT
K

IiI GreenbergTraurig
Stephen M. Buhr
Tel: (518) 689-1432
Fax: (518) 677-1656
buhrs@gtlaw.com

September 22, 2010

VIA OVERNIGHT MAIL
Honorable Eugene P. Devine, J.S.C.
Supreme Court Chambers
Room 342
Albany County Courthouse
16 Eagle Street
Albany, New York 12207
Re:

NY Insurance Association, Inc. et al. v. State ofNY et al.
The New York Health Plan Association, Inc. et al. v State of NY et al.
Index No.: 264-10

Dear Justice Devine:
We represent the Intervenor Plaintiffs in this case and write to respectfully join in the
Plaintiffs' cross-motion, which was filed previously herein. Plaintiffs' cross-motion is made
pursuant to C.P.L.R. 3212(f) and seeks continuance of Defendants' motion for summary
judgment in order to permit the parties to conduct discovery. Intervenor Plaintiffs join
Plaintiffs' cross-motion and respectfully request that Intervenor Plaintiffs be permitted to
participate in any discovery conducted in this case, along with such other and further relief as
the Court may deem appropriate, for the reasons set forth in the papers submitted by Plaintiffs
in support of their cross-motion. Please contact me if you have any questions. Thank you.
Respectfully submitted,

G~GT

~M.

5MB/pjm
cc:
Jeffrey J. Sherrin, Esq. (via electronic & U.S. mail)
Richard Lombardo, Esq. (via electronic & U.S. mail)

GREENBERG TRAURIG, LLP • ATIORNEYS AT LAW. WWW.GTLAW.COM

54 State Street • 6th Floor • Albany, NY 12207 • Tel 518.689.1400 • Fax 518.689.1499

EXHI IT
L

r

I

SUPREME COURT OF THE STATE OF NEW YORK
~OUNTY OF ALBANY

-------------------------------------------X

NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGSTONE
INSURANCE COMPANY, MERCHANTS INSURANCE
GROUP and UTICA MUTUAL INSURANCE COMPANY,

Index No. 264-10

Plaintiffs,
-againstSTATE OF NEW YORK, DAVID A. PATERSON,
Governor of the State of New York, JAMES J.
WRYNN, Superintendent of the New York State
Insurance Department, and ROBERT L. MEGNA,
as Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;.
AETNA HEALTH INC.; AETNA HEALTH INSURANCE
COMPANY OF NEW YORK; CDPHP UNIVERSAL BENEFITS,
INC.; CAPITAL DISTRICT PHYSICIANS' HEALTH
PLAN, INC.; HEALTH NET OF NEW YORK, INC.;
HEALTH NET INSURANCE OF NEW YORK, INC.;
HEALTHNOW NEW YORK INC.; INDEPENDENT HEALTH
ASSOCIATION, INC.; INDEPENDENT HEALTH
BENEFITS CORPORATION; MVP HEALTH PLAN" INC.;
MVP HEALTH INSURANCE COMPANY; MVP HEALTH
SERVICES CORP.; PREFERRED ASSURANCE COMPANY;
O~FORD HEALTH INSURANCE,
INC.; OXFORD
HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK; and
UNITEDHEALTHCARE OF NEW YORK, INC.,
~

Intervenor-Plaintiffs,
- againstSTATE OF NEW YORK, DAVID A. PATERSON~
Governor of the State of New York, JAMES J.
WRYNN, Superintendent of the New , York State
Insurance Department, and ROBERT L. MEGNA,
as Director of Budget "
--------------------------~&ef~ndan~--------------------------------------~------~

-------------------~ --- ~ ---- -- ~ ------ - -----x

MEMORANDUM OF LAW IN OPPOSITION TO PLAINTIFFS'
CROSS-MOTION FOR CONTINUANCE UNDER CPLR §3212(£)

ANDREW M. CUOMO
A~torney General of the
State of 'New York
;Attorney for Defendants
The Capitol
Albany, New York 12224
(518) 474-9980

RICHARD LOMB~DO
JUSTIN C. LEVIN,
Assistant Attorneys General
Of Counsel
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PRE;LIMINARY STATEMENT
The New York State Inl?urance Depart!flent (lithe Department II)
is the agency respoFlsible for the supervision and regulation of
tpe insurance industry in the State of New York.
is' a self-funded agency.

The l;)epartment

That ,is to say that tp.e Department's

expenses are not borne by the taxpayers of the State, of New
York.

Rath~r,

in exchange for the privilege of being permitted

to conduct business in the State, New York I s 'i nsurance companies
are subject to assessments issued to obtain the monies' needed to
pay the Department I s expenses,. ,
since 1989, Insurance Law §332 has provided that ' the
expense's of the 1jlepartment, ,including all direct and indirect
costs, shall be assessed by the Department upon all domestic
insurers and licensed United States branches of alien insurers,
domiciled in the State of New York (I/§332 ' insurersll).

Thus, all

appropriations adopted by the Legislature in the enacted budget
as an expense of the Department, whether a direct or indirect
cost, are subject to the assessment process, established by
Insurance' Law §332.

The Depa~tment is ,required by statute to

, levy and collect assessments against all §332 insurers to pay
for such expenditures.
Since, 1989, the expenses of the Department contained in its

direct costs of actually running the Department and appropriate
1

ind~rect

costs consisting of several

~ub-allocations , to

other

state· agencies related to the ,conduct of ins:urance business and
the regulatory concerns of the 'Department.
the 'm andate contained

In , accordance with

in Insurance Law §332, since 1989, . the

Departme'n t has issued quarterly assessments against all , §332
ins.urers to obtain the

' exp~nses

of the Department as set forth

in the 'Department " s enacted budgets, including both the direct

.

-

costs allocated to running the Department and the aforementioned

'

.

.

.

.

. indirect: costs consisting of. sub-allocations related to the
J

conduct of insurance business and the regulatory concerns of the
. Department. '
On January 13, ,2019'" plaintiffs, six domestic insur-ance
companies and an assoc·iation of insurance companies, commenced
this ~cti~n tci chailenge the §332 a~sessments issued
against the
.
plaintif,f insu:i:"ance companies for
~o.

f~scal ,

years 2008-09 and 2009-

Plaintiffs claim that the assessments include items that do

not constitute legitimate expenses of the Department.
specifically, plaintiffs assert that c~rtain sub-allocations
contained in the Department's budget constitute "expenses of
other E?tate

~gencies

and general state expenditures [whi.ch] are

funneled, on paper, through the Insurance Department so that
they are passed onto Plaintiffs' members and other insurance
·---~compa~e-F-t--llaN-be.ing-obligat ;

on

o.L.t.he State 1 s Gene r a l

Fund, or other funding sources, where they proper:1:-Y belong."
2

Memorandum of law in support of plaintiffs' cross-motion . for
continuaI?-ce under

CPlJR

§3212(f)

(npl: mem.") p. 3.

On January 26, 2010, plaintiff-int'e rven6rs, 17 insuranc.e
companies and an association of" insurance companies, filed their
motion to intervene, which was granted

wit~out

'opposition by

order dated March 10, 2010.
On May 4, 2010, defendants filed their answers to ' the
complaint and the intervenor complaint.
On June 9, 2010, defendants filed their mo.t ion for summary
judgment dismissing the complaint and the intervenor complaint ·
in their entirety.

Defendants'

.

s~mmary '

.

judgment motion included

copies ' of the Department's enacted budgets for fiscal years

.

.

.

2008-09 and 2009-10 and a description of each of the challenged
at;Jpropriations.
9~

2010,

~~20-51i

See at:fidavit. of Mary Beth LaBate, dated June
Exhibits "C", "D", and "M".

In support of

.t heir motion for summary judgment, defendants argued t;.hat the
: challenged appropriations constitute the Department's
appropriate direct and indirect costs since they either
represent expenses associated with the administration of the
Department or relate to the conduct of insurance business and
the regulatory concerns of the Department.
On September 15, 2010, defendants were served with
p lai nt f"fI'S-c'ross-=mot;i-on----f-er--eeB-t.-i-Ruance )I nd e_r--",c=p-"L=~~§>o!..:3::.;2:::...=.
1=
2 ...!(..::
f..!...)_~_ _ _ _ _ _ _ __

3·

.. - - - - -- _ •• _

~ .....

- ...

'o ':"'IOC':"O

: --

'- "plaintiffs' discovery motion").
plaintiffs'

As will be shown below,

discovery motion should be denied.
ARGUMENT

PLAINTIFFS' DISCOVERY MOTION SHOULD BE DENIEDCPLR §3214 (b) provides that service of a motion

,.

fo~

summary:

judgment stays disclosure until determinati'on of the motion, .
unless the court orders otherwise. - The purpose of this, sectiqn
is to prevent the unwarranted resort to disclosure.
v. Blank, . 99

Misc.2~

Rappaport .

1020, 1021 (Slip. Ct. N.Y. Co.), reve:r:sed on

other grounds, 72 A.D.2d 717 (1979).
CPLR §3212(f) provid:es that,

"[s]hould it appear from

affidavits submitted in opposition to the motion that facts
essential to justify opposition may ex~st, but cannot then be '
stated, the court may ... order a continuance to permit ..

~

disclosure to b~ had: ... "
Plaintiff's discovery motion should be denied for two
reasons.

First; discovery i.s unnecessary in ·order for

plaintiffs to respond to defendants' motion 'for summary
judgment.

Second, plaintiffs have provided no evidentiary basis

for their claim that 4is~overy would yield material eviden~e.

'j
I

,\
~

I

A. Discovery is unneces,sary in order for plaintiffs to
respond to defendants' motion for summary. judgment.
Generally, CPLR §3214 (f) finds application where facts'
essential to justifr opposition to a motion' .for summary judgm~nt
might exist but cannot be stated because they are in the
exc:1usive knowledge or control of the moving party.

Nadeau V.

Connell, 243 A.D.2d 1009, 1010 (3d Dept. 1997).
J

In order to decide defendants' motion for summary judgment,

.

,

the court must only determine the legal issue of whether th~
challenged appropriations constitute direct and indirect costs
of the Department· within ,the meaning of Insurance Law §332 ,.
I

To'

make this purely legal dete~mination, the court need only decide
whether the sub~allocations·at issue relate to the conduct of
insurance business and the regul.atory concerns of the

.

Department. 'J.

'

Defendants submit that hO discovery is necessary,

let alone essential, in order for the court to make this
determination.
In an effort to complicate the issues in this case, and,
thereby~

~onvince the court that 'discovery is necessary in order

for plaintiffs to respond to defendants' summary' judgment
motion, p1aintiffs'make reference to 'testimony taken in an

lDefendants have not, ~s plaintif.fs ·asser.t;, "created a definition
of direct and indirect costs .... " (pl. memo p. 6). On the c.ontrary,
as de(endants have shown in their summary judgment motion, established
-------'l""ega-l---pri-n"Cil'-l-es-s uppo:rt--de£end~ints-'-conc-efl.t.:-iG-l'l-t.hat app.r.optia.....--.t_e_________
direct or indirect costs of the Department consist of t~o se costs that
relate to the conduct of insurance business and the re~latory
concerns of the Department.
5

,

,

unrelated case between different parties (pl. memo pp. 6-7;
Exhibit

IIAII

to the , affirmation of Jeffrey Sherrin).

However,

the issue in this case is not whether the costs of payroll,
rent, utilities, ,postage, etc. are necessarily ,incurred in
, administering the programs funded by the §332 assessments.
Raiher, defendants submit th~t the real i~sue in this, case is
whether' 't he programs funded by the sub-allocations are
appropriately included' in the

~epartment's

budget, · i.e, whether

the programs . funded by the sub-allocations further the
Department's : functions of, inter alia! ensuring the fair
treatment of insurance
insurance rates,

pol~cyholders

~eeping

and claimants, regulating

insurance available for all consumers'

in New York, keeping the costs of such insurance coverage down,
diminishing the occurrence and magnitude of claims filed against
insurers, and addressing costs resulting from the filing of
false and fraudulent claims.
When one focuses on the real issue in this case, it, becomes
apparent that discovery is unnecessary in order for plaintiffs
to respond to defendants' motion for summary judgment.'
Accordingly, plaintiffs' discovery motion should be denied.

6

.

,

B. Plaintiffs have provided no evidentiary basis' for their
' claim that discovery would yie~d mater~al evidence.

To obtain a 'stay of defendants I

,moti~n

for summary judgment

pending discovery, plaint'iffs' mlist provide some evidentiary
basis , for

thei~

claim that' discovery

wo~ld

yield ' material

evidence'and also demonstrate how discovery, might' reveal
material facts in defendants' exclusive knowledge.
.

Plaintiffs

,

may not simply rely on speculation that discovery would yield
material evidence.

Rochester ' Linoleum and Ca rpet Cente,r

v. Cassin, 61 A.D.3d 120:1:-, 1202 (3q Dept. 2009).

I

Inc.

The mere hope,

that somehow the plaintiffs will uncover evidence that will
prove ' their case provides no ~~sis, pursuant to CPLR §3212{f),
,
for postponing a decision on a surrima~y judgment motion.
American Prescrip tion Plant Inc. v. American Post a l Workers'
Union, 170 A.D.2d 471, 473

(2d Dept. 1991).

See also Griffin v.

Cortland Memorial Hospital,

Inc., 85 A.D.2d 837

leave denied, 56 N.Y.2d 507

(1982)

(3d Dept. 1981),'

(Supreme Court did not abuse

its discretion in refusing plaintiff's request for a continuance
of defendants' motion fOY'summary judgment to provide plaintiff
. with an opportunity to conduct: discovery since plaintiff made no
showing of what facts he might discover if such
afforded him) .

7

oppo~tunity

were

(.

According to th.e plaintiffs/ they· "believe that there are
official state records that contr~dict the litigation-created
positions taken now' by Defendants: ..

II

and that these records

II should reveal that Def.e ndants' assessments under

Insura~ce

Law

§3 .3 2 that are the subject of this litigation do not represent
the Insurance Department's direct and indir·e ct .costs .... II
mem: pp. 2-3

(emphasis "added) .

Pl.

However, plaintiffs of'fer no

evidentiary basis for these af7ls·ertio!ls.

The:y simply speculate,

based upon unrelated testimony taken and unrelated documents
discovered by plaintiffs' counsel in an unrelated, litigation
between dif ferent parties, tha·t discovery might yield material
evidence. 2

Pl. mem.pp. 10-11.
I

Under these circumstances, to

;

postpone a decis,ion on defendants·' summary judgment motion
IIwould result in impermissibly s 'a nction,ing fishing expeditions
premised upon surmise, conjecture · and speculation. II

Kennerly v ..

Campbell Chain Co., 133 A.D.2d 6.6"9,670 (2d Dept. 1987).
'S ince plaintiffs have provided no evidentiary basis for
their claim that discovery would yield. material evidence,
plaintiffs' discovery motion should be denied.

2It is, at best, unclear how the testimony of an employee of the
Department of Health "demonstrates the existence.. of Insurance
Department documents ... " (pl. memo p. 11).
8

..'
CONCLUSION

FOR ALL THE FOR~GOING REASONS, PLAINTIFFS'
DISCOVERY MOTION SHOULD BE DENIED.
"Dated: Albany, ' New York
Dec~mber 3, 2010
Yours, etc.,
ANDREW M. CUOMO
Attorney General of the
Sta'te of 'New York
. Attorne

RI CHARD
LOMBARDO
' .
.
.
JUSTIN C. LEVIN
Ass~stant Attorneys.General
The Capitol .
Albany, New 'York '12224
(518)

9
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EXHIBIT
M

"

STATE OF NEW YORK
SUPREME COURT

COUNTY OF ALBANY

...
NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICA TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER
NEW YORK MUTUAL INSURANCE COMPANY,
KlNGSTONE INSURANCE COMPANY, MERCHANTS
MUTUAL INSURANCE COMPANY and UTICA
MUTUAL INSURANCE COMPANY,

D Albany

County Clerk

Rc~~u;;~i~~~I~t~~~07~j~~~
1fI I I l 1l 1lf1JI ~11111II1111m}1111111111111

Plaintiffs,

DECISION/ORDER .
Index No. 264-10
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.,
AETNA HEALTH ]NC., AETNA HEALTH INSURANCE
COMPANY OF NEW YORK, CDPHP UNIVERSAL
BENEFITS, INC., CAPITAL DISTRICT PHYSICIANS'
HEALTH PLAN, INC., HEALTH NET OF NEW YORK,
]NC., HEALTH NET INSURANCE OF NEW YORK, INC.,
HEALTHNOW NEW YORK INC., INDEPENDENT
,H EALTH ASSOCIATION, INC., INDEPENDENT HEALTH
BENEFITS CORPORATION, MVP HEALTH PLAN, INC.,
MVP HEALTH INSURANCE COMPANY, MVP HEALTH
SERVICES CORP., PREFERRED ASSURANCE COMPANY,
OXFORD HEALTH ]NSURANCE, INC., OXFORD
HEALTH PLANS (NY) ]NC., UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK, and
UNITEDHEALTHCARE OF NEW YORK, INC.,
Intervenor-Plaintiffs,
-againstSTATE OF-NEW YORK, DAVID A. PATERSON, Governor ofthe
State of New York, JAMES J. WRYNN, Superintendent of the New
York State msurance Department, and ROBERT L. IvIEGNA, as
Director of Budget,
Defendants.

(Hon. Eugene P. Devine, lS.C., presiding)

APPEARANCES :

Jeffrey J. Shenin, Esq.
O'Connell and Aronowitz
54 State Street
Albany, New York 12207
Attorney for Plaintiffs
Stephen M. Buhr, Esq.
Greenberg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
Attorney for futervenor Plaintiffs
Eric T. Schneiderman
Attorney Ge:\1.eral of the. State c:fNew York .
By Richard Lombardo, Asst. Attorney General
Justin C. Levin, Asst. Attorney General
The Capitol
Albany, New York 12224
Attorney for Defendants

DEVINE·, J.:
Plaintiffs now move for an order granting a continuance of defendants' motion for
summary judgment so that discovery may be completed. I Defendants have submitted a
memorandum of law in opposition to the motion .

.

Plaintiffs commenced this action to challenge the monetary assessments imposed upon
them pursuant to fusurance Law § 332, alleging that the assessments were excessive and were
improperly allocated in contravention of the statutory requirement that the money be used to
defray the operating costs of the fusurance Department. The complaint raises several
constitutional arguments and seeks declaratory and injunctive relief and the award of monetary
damages. futervenor plaintiffs filed a separate complaint a week later and, in May 2010,
defendants served verified answers to both complaints. Following joinder of issue, defendants

.

moved for summary judgment dismissing both complaints .. Thereafter, a court conference was

I

By letter, intervenor plaintiffs join in plaintiffs' motion.

"

conducted, during which conference plaintiffs contended that they were entitled to conduct
discovery in this action. Accordingly, the Court adjourned defendants' motion for summary
judgment, without date, pending the outcome of the instant motion for a continuance.
A continuance of a summary judgment motion may be granted in order to "allow for
further discovery where evidence necessary to oppose the motion is unavailable to the
opponent."2 The party seeking a stay of a pending summary judgment motion must make an
"evidentiary showing suggesting that completion of discovery will yield material and relevant
evidence. ,,3
Plaintiffs now contend that defendants have exclusive possession of certain documents
which "detail the direct and indirect costs of the Insurance Department and sub-allocated
agencies," an<1 that such documents and related deposition testimony would evince that
defendants have improperly used the assessments upon plaintiffs, pursuant to Insurance Law
§ 332, to sustain certain direct costs of the sub-allocated state agencies. Plaintiffs direct the
Court to evidence taken from another action, American Assn. of Bioanalysts v Novello, in which
a Director of Accounting of the State Department of Health testified about the preparation of
documents which conveyed the department's costs, which were paid from fees assessed under a
similar statute, as being either direct or indirect, as well as the department's written indirect cost
proposal. The indirect cost proposal of the Health Department, provided as exhibit B in
plaintiffs' motion, described the manner in which monies from various funding sources were

2

Anne Koplick Designs, Inc. v Lite, 76 AD3d 535,526 [2d Dept. 2010]; see CPLR 3212

[£].
3 Saratoga Assoc. Landscape Architects, Architects, Engrs. & Planners, P.C. v Lauter
Dev. Group, 77 AD3d 1219, 1222 [3d Dept. 2010], quoting Zinter Handling, Inc. v Britton, 46
AD3d 998, 1001 [3d Dept. 2007].

ultimately used. Specifically, plaintiffs believe that there are similar documents generated by
defendants which "will show that the sub-allocated costs have already been assigned as direct
costs of other state agencies and cannot be considered indirect or even direct costs of the
insurance department.,,4 Plaintiffs also contend that the provision by defendants of these
documents and other related discovery would provide the Court with a clearer understanding of
the significance of direct and indirect costs, particularly in light of defendants' erroneous
description and usage of the terms in their motion, and that the documents they now seek are
used by all sta1e agencies, inCluding the Insurance Department.
Conversely, defendants insist that plaintiffs need not engage in discovery in order to
respond to their motion for summary judgment, as the sole issue to be decided is a legal one,
p.amely whether the disputed assessment allocations were proper as direct or indirect costs of the
Insurance Department. Defendants attempt to emphasize that plaintiffs now rely upon discovery
[mdings from an unrelated case involving different parties, however, the Court does not find that
the issues raised in these cases are so dissimilar so as to weaken plaintiffs' argument, nor does it
find that plaintiffs' assertion that the defendants possess certain documentation that would better
enable them to challenge defendants' motion is speCUlative in any way. Defendants have not
denied that the documents described by plaintiffs actually exist; they merely insist that discovery
by plaintiffs would prove fruitless in this case, a point that the Court finds completely
unsupportable. Therefore, in its discretion, the Court now finds and determines that plaintiffs
should be given the opportunity to conduct any necessary discovery in this case. Accordingly, it
IS

now

ORDERED that plaintiffs' cross-motion for a continuance is granted; it is further

4

-

Plaintiffs' Memorandum of Law, at page 8.

ORDERED that defendants' motion far summary judgment is stayed pending

completion of discovery.
This Memorandum shall constitute both the Decision and Order of the Court. This
original DECISION/ORDER is being sent to plaintiffs' attorney. The signing of this
DECISION/ORDER shall not constitute entry or filing under CPLR 2220. Legal counsel for

plaintiffs is not relieved from the applicable provisions ofthat section with respect to filing, entry
and notic~ of entry.

SO ORDERED
ENTER

Date:

cc:

r

i

o

/
!

/\

,2011

Richard Lombardo, Asst. Atty. General

PAPERS CONSIDERED:
1.
2.
3.
4.
5.

Notice of Cross-Motion for Continuance, Affirmation of Jeffrey J. Sherrin, Esq., with
exhibits, and Memorandum of Law in Support of Motion, dated September 15,2010.
Letter of Stephen M. Buhr, Esq., dated September 22,2010.
Memorandum afLaw in Opposition, dated December 3,2010.
Plaintiffs' Reply Memorandum of Law, with exhibit, dated January 5, 2011.
Letter of Stephen M. Bubr, Esq., dated January 4,2011.

EXHIBIT
N

STATE OF NEW YORK
SUPREME COURT

COUNTY OF ALBANY

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN
TRANSIT INSURANCE COMPANY, EVEREADY INSURANCE
CO:MPANY, GREATER NEW YORK MUTUAL INSURANCE
COMPANY, KlNGSTONE INSURANCE COMPANY,
MERCHANTS MUTUAL INSURANCE COMPANY and UTICA
MUTUAL INSURANCE COMPANY,
Plaintiffs,

DOCUMENT
DEMAND TO
DEFENDANTS

-againstIndex No. 264-

10
STATE OF NEW YORK, DAVID A. PATERSON, Governor of the
State of New York, JAMES J. WRYNN, Superintendent of the New
York State Insurance Department, and ROBERT L. MEGNA, as
Director of Budget,
Defendants.

PLEASE TAKE NOTICE that the Defendants are required, pursuant to Civil
Practice Law and Rules 3120, to produce and allow discovery, inspection and copying by
Plaintiffs, of the following items:
INSTRUCTIONS AND DEFINITIONS

A.

Whenever the singular is used, it shall also be taken to include the plural,

and vice versa.
B.

Whenever the term "all" is used, it shall also be construed to mean "any"

and "each," and vice versa.
C.

Whenever a verb is used herein in the present, past, future, subjunctive, or

other tense, it shall also be construed to include all other tenses.
D.

You must state in writing the response to each request for discovery. To

the extent that you possess no documents responsive to a particular request, you are to
state that fact.
E.

To the extent you seek to withhold information or documents requested

herein under a claim of privilege, provide the following information:
a.

the date of the document or communication;

b.

the number of pages in the documents, the type and title of the

document, and a description of the subject matter of the document or
communication;
c.

any identifying index or reference number for the document or the

file in which the document is found, as well as the name of any such file;
d.

the identity of each and every attachment or enclosure to the

document;
e.

the name, employer and position of each author, preparer, sender,

addressee and recipient of the document and the name, employer, and position of
each participant in or witness to the communication;
f.

the name, employer and position of each person now in possession

of the original or a copy of the document; and
g.

the type of privilege that is being claimed, a statement of whether

or not every line and paragraph of the document is claimed to be subject to the
privilege being claimed, and the facts that constitute the basis on which such
privilege is claimed.
F.

These requests are continuing in character so as to require you to produce

supplementary documents if you obtain further or different information before trial, and

2

this General Instruction is a request for such supplementation.
The following definitions shall apply to these documents requests.
1.

The tenn "document(s)" shall be construed in its broadest sense, and shall

include all materials, including originals, copies, non-identical copies (w~ether different
from the original because of any authorization, additions, deletions, attachments, notes,
comments or other differences), and drafts or other preparatory materials, whether used,
circulated, published or not. The term "documents" means all written, typed, printed,
recorded or graphic matter of any kind or character, in your possession, custody or
control, prepared by or for you, including, but not limited to the following: papers,
writings, contracts, certificates, agreements, letters, correspondence, e-mails, telegrams,
mail grams, telexes, telecopies, messages, bulletins, notices, notes, memoranda, reports,
studies, analyses, charts, graphs, statements, transcripts of testimony, affidavits,
interviews, notebooks, diaries, logs, minutes, calendars, appointment books, desk pads,
fonns, pamphlets, books, records, manuals, work papers, worksheets, financial statements
or reports, accounting books and records, bank statements, deposit and withdrawal
records, checks, vouchers, purchase orders, bills, invoices, receipts, photographs,
microfilm, microfiche, films, videotapes, visual recordings, tape or voice records,
computer printouts and drawings, any data compilation from which information can be
obtained or translated through detection devices into a reasonably usable form, and all
other writings or documentary materials.
2.

"Plaintiffs" is intended to mean the Plaintiffs as identified in the caption.

3.

"Defendant" and "You" or "Your" are intended to mean each of the

Defendants identified in the caption, and each of their present or former agents.

3

employees, office, or ~ther representatives, and its predecessors, successors, affiliates,
subsidiaries, collectively and singly, and their present or former agents, employees,
officers, or other representative.
4.

With respect to the Defendant Governor, the words "D~fendant" and

"You" and "Your" shall also apply to documents in the possession of other state agencies
within the Executive Department.
5.

"Person" shall be deemed to include both the singular and plural and shall

include natural persons, corporations, public corporations, partnerships, joint ventures,
groups, associations or organizations.
6.

The words "and" and "or" shall be construed conjunctively or

disjunctively as necessary to make the request inclusive rather than exclusive.
7.

The terms "refer to or relate to" means reflect, contain, pertain to, refer to,

indicate, show, concern, evidence, describe, discuss, mention, bear upon, or comprise in
whole or in part.
DOCUMENTS

1.

Cost allocation plans or proposals, indirect cost plans or proposals, budget

requests, and expenditure plans of the New York State Insurance D,epartment, the Office
of the Inspector General, the Banking Department, the Department of State, the
Department of Health, the Department of Law, and the Division of Criminal Justice
Services, relating to costs associated with the following programs for the years 20032004 to the present: the Services and Expenses of the Inspector General; the Services and
Expenses of the Attorney General for No-Fault Auto Insurance Fraud Prosecutions; the
Healthy New York Program; the Health Maintenance Organization Direct Pay Market

4

Program; the Pilot Program for Entertainment Industry Employees; The Holocaust
Claims Processing Office; the 'Enforcement, development and maintenance of the State
Building Code; the Development of Inpatient Hospital Rates Certification of Managed
Care Program; the Approval of Managed Care Implementation Plans; the l!rban Research
and Rescue Program; the Fire Prevention and Control Program and State Fire Reporting
System; the Development and Promulgation of Fire Safety Standards for Cigarettes; the
Repair and Rehabilitation of the State Fire Training Academy; the Fire Inspections and
Fire Safety Training Programs at SUNY and Private Colleges; the Center for Community
Health Program; the Traffic and Criminal Software Project; the Forge-Proof
Pharmaceutical Prescription Program; the Enhanced Newborn Screening Program; the
Payments to Municipalities for Fire Fighting on State Property, Fire Mobilization and
Mutual Aid Plan, Training of Certain First-Line Supervisors at the New York City Fire
Training Academy; the Cervical Cancer Vaccine Program; Lead Poisoning Prevention
Program; the Childhood Lead Poisoning Primary Prevention Program; the Lead
Prevention Program; Childhood Obesity Program; and the Immunization Program.
2.

Work papers and other documents that reflect identification of cost

centers, direct costs and indirect costs related to these costs for the programs listed above,
for the years 2003-2004 to the present.
3.

Produce a computer generated report of all organizational units within the

New York State Insurance Department and whether they are considered direct or indirect
costs, for the years 2003-2004 to the present.
4.

All documents in your possession that identify the direct and indirect costs

for the Office of the Inspector General, the Banking Department, the Department of State,

5

,.

.

the Department of Health, the Department of Law, and the Division of Criminal Justice
Services, for the years 2003-2004 to the present.
5.

All documents defining or describing the meaning of the terms "direct

costs" and "indirect costs" for NYS budget and cost allocation purposes.
DATED:

May 4,2011
Albany, New York
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STATE OF NEW YORK
OFFICE OF THE A TIORNEY GENERAL

(518) 474-9980
ERIC

DIVISION OF STATE COUNSEL

T. SCHNEIDERMAN '

August 4, 2011

ATTORNEY GENERAL

LmOATION BUREAU

BY HAND

Jeffrey J. Sherrin, Esq.
O'C6nnell and Aronowitz, . P.C.
54 State Street
Albany,
' New York 12207
,
'

Re: New York Insurance Association, Inc. et al. v.
State of New York et al., Index No. 264-10
Dear Mr. Sherrin:
I have forwarded plaintiffs" "Document Demand to
Defendants", dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011, to the Dep~rtment of Taxati~n
and Finance, the Department of Health, the Pivision of the
Budget/Executive Chamber, the Banking Department, the Department
of State, the Division of Homeland Security and Emergency
S'ervices, the Insurance Department, the State Comptroller, the
:tnspector Gene'r al, the , bi vision of Criminal Justice Services,
, and the Office of ,the AttorneY,General.
The Department of Taxation and Finance has advised me that
it is not in possession of any documents responsive 'to
plaintiffs' "Document Demand to Defendants',', dated May 4, 2011"
as modified by my letters dated May 31, , 2011 'and June '16, 2011.
As agreed, the Department of Health and the' Division of the
Budget/Executive Chamber will respond to piaintiffs' "Document
Demand to Defendants", dated May 4, 2011, as modified by my
letters dated May 31, 2011 and June 16, 2011, on or before
September 3D, 2011.

THE CAPllOL, ALBANY, NY 12224-0341 .,PHONE (518) 474-4441 • FAX (518) 473-1572 • Nor FOR SERVICE OF PAPERS
WWW.AG.NY.GOV

Jeffrey J. Sherrin, Esq.
August 4, 2011 ,
page -2The follO'wing cO'nstitutes the Banking Department, ,the
Department of State, the Divisi"O'n O'f HO'meland Security and
Emergency Services, the Insurance ,Depa'r ttnent, the Stc;lte
CO'mptrO'ller, the InspectO'r General, the DivisiO'n O'f Criminal
Justice Services, and the AttO'rney General's re'spO'nses to
plaintiffs' "DO'cument Demand to' Defendant~lI, dated May 4, 2011,
as modified by my letters dated May 31, 2011 and 'June 16, 2011.
Banking Department
The Banking Department's respO'nse to demand number ,i 1 j, is
submitted herewith with bates stamp numbers 1 thrO'ugh s.
The Banki.ng Department's respO'nse to' demand number "2" is
submitted herewith with bates stamp numbers 6 thrO'ugh 25.
,The Banking Department is nO't in possessiO'n O'f any
dO'cuments respO'nsive to' demand number;s "3", 11'4", O'r "5" ,.
Department O'f State
The Department O'f State's respO'nse to' demand number "1" is
submitted herewith with ba:tes stamp numbers 26 through 42 and
262 thrO'ugh 305.
The Department O'f State's respO'nse to' demand number "2" is
submitted herewith with bates stamp numbers 43 , through 261 and
262 thrO'ugh 305.
The Department O'f State is nO't in possession O'f any
dO'cuments respO'nsive to' demand numbers, "3", "4", O'r "5".
Division O'f HO'meland ' Security and Emergency Services
The DivisiO'n of Homeland Security and Emergency Services i
response to demand number "2" is submitted herewith with bates
stamp numbers 306 thrO'ugh 345.
The Division of ' Home,land Security and Emergency Services , is
not in pO'ssessiO'n O'f any dO'cuments responsive to demand numbers
"1", " 3 ", " 4 ", or "5 II •

Jeffrey J. Sherrin, Esq.
August 4, 2,011
p'age -3-

Insurance Department
The Insurance. Department's response to demand number "1" is
submitted herewith with· bates stamp numbers 346 through 521 . .
The Insurance Department', s response to demand number "2" is
submitted herewith with bates stamp numbers 522 through 566.
The Insurance Department is not in possession of any
documents responsive to demand numbers "3", "4 11 , or "5".
State Comptroller
The State Comptroller's response to demands 'number "2" and
"4" is submitted herewith with bates stamp numbers 567 through
888.
The State Comptroller is not in possession of any documents
responsi ve to demand numbers "111', "3" ', or "5".
Inspector General
The Inspector. General's response to demand nu,mber ' ''l'' is
submitted herewith with bates stamp numbe:r:s 889 through 936.
The Inspector General's response to'demand number "4" is
snbm:i,tted herewith with. bates stamp numbers 937 thr,ough 1489 .
. The Inspector General is not in possession of any documents
responsi ve to demand numbers "'2", "3", or "5".
Division of Criminal Justice Services
. The Division of Criminal Justice Services' response to
demand number ' ''l'' is submitted herewith with bates stamp numbers
1490 through 1552.
The Division of Criminal Justice Services' response to
demand number "2" is submitted herewith with bates stamp numbers
1553 through 1608.

Jeffrey J. Sherrin, Esq.
August '4, 20;1.1
page -4-

The Division of Criminal Justice Services is not in
possession of any documen't s responsive to demand numbers "3",
":4 I or "5 II •
Attorney General
'The Attorney General's response to demand number 111" is
submitted herewith with bates stamp numbers 1609 through 1624.
The Attorney General's response to demand numbers "2" and
"4 '" is . submitted herewith with bates stamp numbers 1625 through

1635.
The Attorney General's response to demand number "5" is
submitted herewith with bates stamp numbers 1636 through 1640.
The Attorney General is not in possession of any documents
responsive to demand number "3".
If you have any questions, please feel free to contact me.

Assistant Attorney General
RL/rl
encls.
cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6~ Floor
Albany, New York 12207
(by hand, wi encls:)

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL
ERIC

T.

(518) 474-9980

SCHNEIDERMAN

DIVISION OF STATE COUNSEL

ATTORNEY GENERAL

January 20, 2012

LITIGATION BUREAU

Jeffrey J. Sherrin, Esq.
O'Connell ~nd Aronowitz~ P.C.
54 State Street
Albany, New York 12207'
Re: New York Insurance Association, Inc. et al . . v.'
State of New ' York et al., Index No. 264-10
Dear Mr. Sherrin:
AS the Division of the Budget's partial response to
:.__ .,. ___.. .: .. ____._reque.s.ts. number "1" and "2" of plaintiffs I "Document Demand to
,
Defendants", dated May- 4, 20ii,as' mod.1.f"iedbY my letter's dat'E~d
May 31, 2011 and June 16, 2011, I am herewi'th providing you with
documents with bates stamp numbers 3730 through 4540.
If you have any questions, please feel free to contact me.
Very truly

y~urs,

Q

Assistant Attorn y General
RL/rl
encls.
cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6ili Floor
Albany, New York 12207
(wi encls.)

THE CAPITOL, ALBANY. NY 12224-0341 • PHONE (518)474-4441 • FAX(518)473-1572'; NOT FOR SERYICEOF PAPERS
WWW.AG.NY.GOY

STATE OF NEW YORK
OFFICE OF TIlE ATIORNEY GENERAL

(518) 474-9980

ERIC T. SCHNEIDERMAN'

A '!TORNEY GI!NBRAL

DIVISION OF STATE CoUNSEL · .

LmoAnoN BURl!AtI

February 3; 2012

VIA UPS GROUND

Jeffrey J. Sherrin, Esq.
O'Connell and Aronowitz, P.C.
54 State Street
Albany, New York 12207
Re: New York Insurance Association, Inc. et al. v.
State of New York at al., Index No. 264-10
Dear Mr. Sherrin:
As the Di vis"ion of the Budge·t' s ·partial response to
requests number "1" and "2" of plaintiffs' "Document Demand to
Defendants", dated May 4, 2011, as mqdified by my letters dated
May 31, 2011 and June 16~ 2011, I am herewith providing you with
documents with bates stamp numbe!rs 4541 through· 7670.
If ·you have any questions, please · feel free to contact· me.

Richard Lombard
Assist?lIlt Attorney General
RL/rl.
encls.
cc: S,tephen M. Buhr I Esg.
Greenburg Traurig, LLP
54 State $treet, 6th Floor
Albany, New York 12207
(wi encls.)
i.

TimCAPITOL..ALBANY,NY 12224-0341 • PHON!:! (518)474-4441 •

FAX (518)473-1572

WWW.AO.NY.GOV

*NOT FOR SERVlCEOF PAI'ERS

'.

STATE OF NEW YORK

OFFICE OF THE ATTORNEY GENERAL

(518) 474-9980

ERIC T. SCHNEIDERMAN
A'ITORNEY OIlNI!RAL

DIVISION OF STATE COUNSEL

February 21, 2012

LITIGATION BUREAU

Jeffrey·J. Sherrin, Esq.
O'Connell and Aro~owitz, P.C.
54 'State Street
Albany, New York 12207
Re: New ·York Insurance Association, Inc. et ai. v.
State of New York et ai., Index No. 264-10
Dear Mr.

Sherrin~

As the ' Division of the Budget'~ partial response to
requests number "1" ,and "2" of plaintiffs' "Document Demand to
Defendants", dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011, I am herewith providing you with
documents with bates stamp numbers 7671 through 7801.
As the Division of the Budget's partial response to
requests number "4" and "5" of plaintiffs' "Document Demand to
Defendants", 'dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011, I am herewith providing you with
documents with bates stamp numbers 7802 through 7826.
If you have any questions,

plea~e

feel free to contact me.

Richard Lombardo
Assistant Attorney General
RL/rl
encls.
cc, Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6th Floor
Albany, New York 12207
(wi encls.)
THE CAPITOL, ALBANY, NY 12224-0341 • PHONE (518) 414-4441 • FAX (518) 473·1572 • NOT FOR SERVICE OF PAPERS
WWW.AG.NY.GOV

STATE OF NEW YORK
OFFICE OF THE ArrORNEY GENERAL
ERIC

T.

(518) 474-9980

SCHNEIDERMAN

ArrORNEY GENERAL

DIVISION OF STATE COUNSEL

February 29, 2012

LmOATION BUREAU

BY HAND

,Jeffrey J. Sher.rirl, Esq.
O'Connell and Aronowitz, P.C.
54 State Street
Albany, New York 12207
Re: New York Insurance Association, Inc. et ale v.
State of New York et al., Index No. 264~10
Dear Mr. Sherrin:
As the Division of the. Budget's partial response to
requests number "1" and "2" of plaintiffs' "Document Demand to
Defendants i ' , dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011, I am herewith .providing you with
documents with ba.tes stamp numbers 7,827 through 11,888.
In addition, 'the Division of the Budget's Enacted Budget
Reports and Financial Plans, for fiscal years 2006-07 through
2010-11, may contain information responsive .to requests number
"1" and "2" of plaintiffs' "Document Demand to Defendants",
dated May 4, 2011, as modi.fied by my letters dated May 31, 2011
.and June 16, '2011, and can be found on the Division of the
Budget's website (http://www.budget.ny.gov/).
If you have any questions, please feel free to contact me.
Very truly

~
Richard Lombardo
Assistant Attorney General
RL/rl
encls.
THE CAPITOL, ALBANY, NY 12224-0341 • PHONE (518)474-4441 • FAX(518)473-1572. Nor FOR SERVICE OF PAPERS
WWW.AG.NY.OOV

cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
(by hand, wi encls.)

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL
ERIC

T.

(518) 474-9980

SCHNEIDERMAN

DIVISION OF STATE COUNSEL

March 7, 2012

ATTORNEY GENERAL

LITIOATION BUREAU

BY HAND

Jeffrey J. Sherrin, Esq.
O'Connell and Aro~owitz, P.C.
54 State Street·
Albany, New York 12207
Re: New York Insurance Association, Inc. et al. v .
State of New York et al., Index No. 264-10
Dear Mr. Sherrin:
As the Division of the Budget's partial .response to
requests number "4" and "5" of plaintiffs' "Document Demand to
Defendants", dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011, I am herewith providing you with
documents with bates stamp numbers 11,889 through 17,062.
If you have any questions, please feel free to contact me.
Very truly

C{;ct
Richard Lombardo
Assistant Attorney General
RL/rl
encls.
cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
(by hand, wi encls.)

.
.
THE CAPITOL, ALBANY, NY 12224-0341 • PHONE (518) 474-4441. FAX (518) 473-1572 *NOT FOR SERVICE OF PAPERS

WWW.AO.NY.GOV

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL
ERIC

T.

(518) 474-9980

SCHNEIDERMAN

DIVISION OF STATE COUNSEL

ArrORNEY GENERAL

April 13, 2012

LITIGATION BUREAU

BY HAND
Jeffrey J. Sherrin, Esq.
O'Connell and Aronowitz, P.C.
54 State Street'
Albany, New York 12207
Re: New York Insurance Association, Inc. et al. v.
State of New York et al., Index No. 264-10
Dea'r Mr. Sherrin:
As the Division of the Budget's partial response to
requests number "4" and "5" of plaintiffs' "Document Demand to
Defendants", dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011, I am herewith providing you with
documents with ,bates stamp numbers 17,063 through 22,,230.
If you have any questions, please feel free to contact me.

Assistant Attorney General
RL/rl
encls.
cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
(by hand, w/ encls.)

THE CAPITOL, ALBANY, NY 12224-0341 •
•

PHONE

(518) 474·4441 •

FAX (518)473·1572
WWW.AO.NY.OOV

*NOT FOR SERVICE OF PAPERS

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL
ERIC

T.

(518) 474-9980

SCHNEIDERMAN

ATTORNEY GENERAL

DIVISION OF STATE COUNSEL

May 8, 2012

LmOATlON BUREAU

Jeffrey J . Sherrin, Esq.
O'Connell and Aronowitz, P.C.
54 State Street
Albany, New York 12207
Re: New York Insurance Association, Inc. et al. v.
State of New York et al., Index No. 264-10
Dear Mr. Sherrin:
As the Division of the Budget's partial response to
requests number "1" and "2" of plaintiffs' "Document Demand to
Defendants", dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011, I am herewith providing you with
documents with bates stamp numbers 25,357 through 26,056.
If you have any questions, please feel free to contact me.
yours,

Assistant Attorney General
RL/rl
encls.
cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
(w/ encls.)

THE CAPITOL, ALBANY, NY 12224·0341 • PHONE (5\8) 474-444\ • FAX (5\8) 473·\572. NOT FOR SERVICE OF PAPERS
WWW.AG.NY.GOV

STATE OF NEW YORK
OFFICE OF THE A TIORNEY GENERAL
ERIC

T.

(518) 474 - 9980

SCHNEIDERMAN

AnORNEY GENERAL

DIVISION OF STATE COUNSEL

May 29, 2012

LITIGATION BUREAU

BY HAND

Jeffrey J. Sherrin, Esq.
O'Connell and Aronowitz, p.e.
54 State Street
Albany, New York 12207
Re: New 'York Insurance Association, Inc. et al. v.
S'tate of New York et al., Index No. 264-10
Dear Mr. Sherrln:
As the Division of the Budget's partial response to
requests number "1" and "2" of plaintiffs' "Document Demand to
Defendants", dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011 ("plaintiffs' document demand"),
I am herewith providing you with documents with bates stamp
numbers 36,020 through 36,115.
You have now been provided with all non-privileged
documents in the possession of the Division of the Budget which
are responsive to plaintiffs' document demand. As previously
indicated, as soon as possible, I will provide you with a
privilege log identifying the documents in the possession of the
Division of the' Budget which have been withheld as privileged.
If you have any questions, please feel free to contact me.
Very truly

Richard Lombardo
Assistant Attorney General
RL/rl
encls.
THE CAPITOL, ALBANY, NY

12224-0341 • PHONE (518) 474-4441 • FAX (518)473-1572· NOT FOR SERVICE OF PAPERS
WWW.AG.NY.GOV

cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6 11i Floor
Albany, New York 12207
(by hand, wi encls.)

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL

(518) 474-9980

ERIC T. SCHNEIDERMAN
ATTORNEY GENERAL

May 29, 2012

DIVISION OF STATE COUNSEL
LITIGATION BUREAU

BY HAND
Jeffrey J. Sherrin, Esq.
O'Connell and Aronowitz, P.C.
54 State Street
Albany, New York 12207
Re: New York Insurance Association, Inc. et al. v.
State of New York et al., Index No. 264-10
Dear Mr. Sherrin:
The following constitutes the Executive Chamber's response
to plaintiffs' . "Document Demand to Defendants", dated May 4,
2011, as modified by my letters dated May 31, 2011 and June 16,
2011.
All non-privileged documents in the possession of the
Executive Chamber responsive to demands number "1" and "2" are
submitted herewith with bates stamp numbers 30,778 through
35,109.
All privileged documents in the possession of the Executive
Chamber responsive to demands number "1" and "2" have been bates
stamped 35,110 through 36,019 and are identified in the enclosed
privileged log.
The Executive Chamber is not in possession of any documents
responsive to demands number "3", "4", or "5".

THE CAPITOL, ALBANY, NY 12224-0341 • PHONE (SIS) 474-4441 • FAX (SIS) 473-1572 • NOT FOR SERVlCE OF PAPERS
WWW.AG.NY.GOV

Jeffrey J. Sherrin, Esq.
May 29, 2012
page -2If you have any questions, please feel free to contact me.
Very

Richard Lombardo
Assistant Attorney General
RL/rl
encls.
cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 State Street, 6 lli Floor
Albany, New York 12207
(by hand, w/ encls.)

STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL

(518) 474-9980

ERIC T. SCHNEIDERMAN

July 13, 2012

ATTORNEY GENERAL

DIVISION OF STATE COUNSEL
LlTTGATlON BUREAU

BY HAND

Jeffrey J. Sherrin, Esq.
O'Connell and Aronowitz, P.C.
54 State Street
Albany, New York 12207
Re: New York Insurance Association, Inc, et al. v.
State of New York et al., Index No. 264-10
Dear Mr. Sherrin:
On May 29, 2012, the Division of the Budget (lithe
Division ll ) completed its production of the non-privileged
documents in the Division's possession responsive to plaintiffs'
"Document Demand to Defendants ll , dated May 4, 2011, as modified
by my letters dated May 31, 2011 and June 16, 2011 (llplaintiffs'
document demand ll ) .
As I advised you on June 18, 2012, in the course of
assisting in the preparation of the privilege log, the Division
came across approximately 1,900 documents which were contained
in a separate electronic search, but inadvertently had not been
previously reviewed for responsiveness or privilege. The
Division has reviewed a substantial amount of these documents
and has provided me with the enclosed documents, with bates
stamp numbers 36,116 through 39,132, which I am herewith
providing to you as the Division's supplemental response to
requests number Ill" and "2" of plaintiffs' document demand.
The Division expects to complete its review of the
remaining additional documents within the next two weeks.
If
that review reveals any further non-privileged documents
responsive to plaintiffs' document demand, I will immediately
provide you with a copy of such additional documents.

THE CAPITOL, ALBANY, NY 12224-0341 • PHONE (518) 474-4441. FAX (518) 473-1572· NOT FOR SERVICE OF PAPERS
WWW.AO.NY.GOV

Jeffrey J. Sherrin, Esq.
July 13, 2012
page -2If you have any questions, please feel free to contact me.
Very truly

Richard Lombardo
Assistant Attorney General
RL/rl
encls.
cc: Stephen M. Buhr, Esq.
Greenburg Traurig, LLP
54 state Street/6 th Floor
Albany, New York 12207
(by hand, w/ encls.)

STATE OF NEW YORK
OFFICE OF THE A TIORNEY GENERAL
ERIC

T.

(518) 474-9980

SCHNEIDERMAN

August 8, 2012

ATTORNEY GENERAL

DIVISION OF STATE COUNSEL
LITIGATION BUREAU

BY HAND
Jeffrey J. Sherrin, Esq.
O'Connell and Aronowitz, P.C.
54 state Street
Albany, New York 12207
Re: New York Insurance Association, Inc. et al. v.
State of New York et al., Index No. 264-10
Dear Mr. Sherrin:
On July 13, 2012, I provided you with the Division of the
Budget's (lithe Division") supplemental response to requests
number "1" and "2" of plaintiffs' "Document Demand to
Defendants", dated May 4, 2011, as modified by my letters dated
May 31, 2011 and June 16, 2011 (llplaintiffs' document demand").
At that time, I indicated that the Division was completing its
review of the remaining additional documents that it carne across
in the course of assisting in the preparation of the privilege
log and that, if that review revealed any further non-privileged
documents responsive to plaintiffs' document demand, I would
immediately provide you with a copy of such additional
documents.
The Division has now completed its review of the remaining
additional materials and has provided me with the enclosed
documents, with bates stamp numbers 39,133 through 39,336, which
I am herewith providing to you as the Division's further
supplemental response to requests number "1" and "2" of
plaintiffs' document demand.

THE CAPITOL, ALBANY, NY 12224·0341 • PHONE (SI8) 474·4441 • FAX (518)473·1572· NOT FOR SERVICE OF PAPERS
WWW.AO.NY.GOV

Jeffrey J. Sherrin, Esq.
August 8, 2012
page -2If you have any questions, please feel free to contact me.
Very truly yours,

Richard Lombardo
Assistant Attorney General
RL(rl
entls.
cc : S1;E:!phen.:M,. Buhr ,Esq.
Greenburg Traurig, LLP
54 State Street, 6 th Floor
Albany, New York 12207
(by hand, wi encIs.)
I

New York State Office of the State Comptroller
Tt lOrTi d~
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New York State Accounting System User

P~ocedures

Manual

CONTROLS AND SPECIAL PROCEDU'RES

l~f'um8

Section Name
'
,
Special Payments' - Fringe Benefit & Indirect Cost Billing

ISection
6,0200

.'."

Volume Name

"

I

Date
, 5/01/02

,I

The purpose of this section Is to define the method by which fringe benefits and indirect costs will be
.

asse~sed and paid fro~ special and administrative funds of the State,

Fringe benefit costs refer to those expenditures incurred by the State for the benefit
of its employees and includes the costs to the State, as an einployer, for Retirement
plans, Social Security, Health Insurance, Dental Insurance, Worker's Compensation,
Survivor's Benefits, Unemployment InsUrance and the State's contribution to the
Ernployee'Benefit Funds as negotiated in labor-union contracts.
Indirect costs are agency or central service agency costs that cannot be directly
associated with the adrninistratiQU of a particular program and therefore cannot be
charged as a direct program expe~e, Indirect costs include;but are Bot limited to,
physical overhead, space. 9ccupancy, utilities, infonnation ,technology and central
service agency (e.g. OOS, Civil Service, Budget, General Services, etc. ) costs, .
•

I

J'

•

"

STATUTORY AUTHORITY

Statutory authority for assessing, collecting apd payments from funds of the State
are included in various statutes of the State, Generally these provide that whenever
',the compensatiC!n of an employee is paid from a special or administrative fund
provided for by law, fringe benefits and a proportionate share of administrative costs .
associated with the admiriistration of benefits which would otherwise be chargeable
the State's General Fund, shall, with approval of the Budget Dinector, be paid from
such special or administraiive fund. ,Employee fringe benefit and indirect 'costs of the
General Fund (001 and 003) and State Capital Projects Fund (002) are paid from'
general state charge appropriations provided annually and are nQj subject to the
special assessment procedures described herein,

to

"

I,

Comptroller
Assess and Collect

~~?tion 8-b}'

State Finance Law

Retirement

Sec~ion 16(c)

Retirement and Social Security Law

Social Security

Section 138-a

Retirement and Social Security Law

Health Insurance

Section 168-1 '
,and 2

Civil Service Law

Worker's Compensation ,

S~ction 88-8

Workmen's Compensation Law

Survivor's Benefits

Section 154·8

Civil Service Law

Unemployment Insurance

Section, 580

Employee Benefit Funds

. ,
S~ctlon 6 (f)

Labor Law
State Finance Law

(

ASSESSMENT RATES ,

."

, 1636

At the beginning of each fiscal year, fringe benefit and indirect cost rates are
provided to the Comptroller by the Director of the Budget. The fe,deral government
may also request the negotiation ofa separate rate for distinctive programs. For
example, a special rate can be developed for a state-administered program paid for
with federal funds or,for an organizational wlit which is entirely supported with
F'ederal Funds. 11ms, state.agencies may have separate rates for federally sponsored
activities as well as for any' special program for which a wlique rate is requested by
the federal goven1.JUent. ',Porfederal fund' assessments,' the rate provided is
detennined by agreement with federal award agenci~ and, as noted above, may be
agency, fund or program spe<;:ific. The State Comptrollers office will apply the rates
provided by the Budget Director to personal service payments made from special or
administrative funds to determine the fringe benefit and indirect cost assessment.

QUARTERLY ASSESSMENTS
;

)

Fringe Benefit. and Indirect Cost assessments are based upon personal service
expenditures paid from appi'opriated funds, except the Gen~ral Fund (001, 003),
State CapitalProj'ects Fund (001) and any other fund specifically exempted by the
Division ofthe Budget. The assessment is derived by mUltiplying the 'annual
percentage rates by the 'total personal service payments made during the quarter.
Approximately fourteen days 'after the close ef each quarter OSC will produce and
distribute a quru.1erly ' Personal Service Analysis Report (CTL610). For each billable
fund, this report depicts the/total personal service payments made during the quarter
by agency, fund, aCCowlt, progr;un , appropriation internal number, expenditure cost
center and, personal service object,of expense. A second report of prior and current
, quarter Frin ge BenefitlIndirect Cost Assessment Ledger CLJiOQ.8.Ql is also produced
and distributed to state agencies. The LED080 presents, in ledger fonnat, the
amounts billed, paid and unpaid balance of all assessments made during the current
fiscal year. It alsb provides user,s with a cumulative fiscal year to date report tb~t lists
the beginning fiscal year balance,transaction'activity (transaction date, batch
infonnatiori and transaction code)~and ending balance for each subledger account.
The quarterly invoice amounts from the,CTL61 0 wili automatically be carried
forward to the LED080. :pie subledger code, listed on both the CTL6'10 and
LED080, has threecompcirients: a 'five digit agency code; a three digit fund code and
a fixed three digit numeric code of either '001' for fringe benefits or '002' for indirect
costs. Any unpaid balance attributable to prior years assessments (e.g. March 31) is
.
carried.forward as th€{ beginning receivable balance.

.

AGENCY RESPONSIBILITY
.

\

. •!

All stat,e departments andagenc~es are required to:
Ensure that appropriatipns are sufficiently segregated for payment of fringe
benefit and indirect cost ass,essments. OSC will closely monitor the segregB:tion of
appropriations for personal serv~ce payments to ensure that sufficient amoWlts are
segregated for fringe benefit (segr~gation object '58') and indirect cost (segregation
object '594') payments.
",: .
'
'
t

"

)
I"

'

Remit payment for the fl,llJamount of the quarterly assessments. Payments at
less than the full rat~ require specific legislation, regulation or an approved waiver
from the Divisioll
of the Budget.
OSC has no authority to cancel or reduce the
.
J

1637

-.
quarterly assessments levied. ~~

FRINGE BENEFIT PAYMENT PRq~EDURES
Payment of the fringe benefit and indirect cost assess~ents is required within 45 days
ofthe end of each quarter'. Immediately upon receipt of the quarterly fringe benefit
and indirect cost assessment (CTL6l 0) and the subledger report of unpaid
assessments (LED080), state ag~h~ies must review these reports and prepare a
. ,JoumalVQllcher Continuation with Tail (AC2414) as outlined below:
c'

•

• Batch Type - Enter ;'fBP'.
_
• ,Liabili,fy Date - Last day of the quarter to which the payment applies. This
date also appears in the upper left comer of the CTL61 O. Under no
circumstances .is it permissible to combine two quarterly payments on one
AC2414, payments must be quarter specific. ,
o Expenditure Cost Centers (debits) - Enter the department and
expenditUre 90st c,enter codes to identify the fund/account/program
appropria,tion(s) to which the payment(s) will be charged.

NOTE: Un,iqile objects are to be used for payment of fringe
benefit an,d indirect cost assessments. Therefore, it is
necessary tha.t'tWo expenditure codhig'lines be entered for
each ofthe as~esslilent types.
'
', '

,

o Expenditure ObJed, <fode - Enter object code 58800 for payment of the
fringe benefit asseSS1'h,~nt and 59400 for indirect cost assessment'
payments.
o Revenue Cos( C~ntel,"s (credits) - As noted above, 'annually the State
, Comptroller's Office' will issue an Accounting Bulletin which provides
the rates to be applied for the fiscal year. This same bulletin will also
provide the revenue cost centers to be used to complete this portion of
the AC2414. Accounting Bulletins are published onthe Comptroller's
w~~~~'
"
"
, .bttp:/lwww.osc. stat~.11Y.J.lS/
Information for State Agencies -> Accounting Bulletins
o Revenue Cost Center Continuation Line - In the Transaction Code
(TC) block' enter 'IS' and in the Subledger Code block enter the
subledger code provi~~d in the CTL610 and LED080 reports.

o The Reason for A~justment box must contain the following:
• Type of payment - fringe or indirect
• Agency Code ~hflrged (if other than the originating agency
• Tdentification (sf. unds(s) and Accounts from which the paymen~
. is being made. '/

All Journa~ Vou~her prep)!Te,d ~ursuant to these procedures, must be maiied to:
~

Office ofth~ State Comptroller
Bureau of Accounting Operations
,'Revenue Processing Section
. 110 Stat,e ,Street - 9th Floor
'Alb'any, New York 12236
'.-

-.

10

Journal Vouchers may, be entered and released at agency terminals provided
1638

. ...

'

.
.
they are mailed, with anerror-:freecopyofthe batchcontrollist(BeL),to OSC
within 48 hours after they ar~ entered.
.
..
'ft

THIRD PARTY RECOVERIES
Refunds· ofp-er.~onal servj~~xpenses from a non-State entity (e,g, employees on
union leave whose sa/my is reimbursed by the employee organization) must include
employee fringe benefit and indirect costs, The recovery is to be processed as
follows:
o Refund of Apprepriation Expense - Refunds related to actual personal
service expe'l1se' should be credited to the appropriation from which
such expense was incWTed. In the event that the appropriation has
lapsed then the refurid should be credited to the fundiaccoWlt which
incurred the expense using a Report o(Monies Received (AC909)
fonn.
o Fringe Benefit and/or indirect cost recoveries attributable to 3rd party
recove11es are credit~d to the'Fringe Benefit Escrow Fund (166~01) on
a K~p.
f onies J~ecejved (AC909) usin Object Code 35320.

.'

, r

..
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§ .S-b.
Additional dutief!.· of the comptroller. 1. The comptroller is.
hereby aut~erized and directed to. assess ·fringe benefi~ and central
service agency indirect costs on all non-general funds and to bill such
assessme,nts en such
funds. Such fringe benefit and indirect costs
billings shall be based on rates pr0vided to the cemptreller by' the
directer ~f the budget. Copies bf such rates shal~ be provided t6 the
legislati ve fisci:ll Coromi ttees.
2. Receipts derived frem such indirect cests assessments, paid
pursuant to. apprepriations, shall ,pe depesited to. the indirect costs
iecevery acceunt. Receipts derived from the fringe benefit assessments,
paid pursuant ' te appropriatiens, s~all be depesited to the fringe
benefit escrew acceunt. If any of· the fringe benefit escrow. accounts
have available balances, such baLaI"l;ces may be. applied to
otper
"categories in the general stat"e char;ges schedule as determined by tl).e
directer ef the budg,et.

'.
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FW: Department of Financial Services ( Formerly SID) Suballocations
Edward'M. Cahill to: Jeffr~y D. Mattice
05124/2011 10:38 AM .
Cc: Jean A. Dugan

"Forwarded by Edward M. Cahill/BBM/FMG/DIVADMIN/DOH on 05/241201110:37 AM-

-

From:

To:
Cc:

Date:
Subject:

Edward M. Cahlll/BBM/FMG/DIVADMIN/DOH
Sue E KellyIOOTC/DOH@NYSDOH
Jean 1>;.. DuganlBBM/FMGfDIVADMINIDOH@NYSDOH
04111/2011 05:08 PM
Fw: Department of Financial Services ( Formerly SID) Suballocations

Sue, attached is a. listing of the $66.4 million in fundIng the Department is scheduled to receive from The
Department of FinanCial Services ( Formerly the State Insurance Department, SID) for the 2011-12 SFY
and an explanation of what the funding is used for.
We started receiving limited -funding from SID in the '2004-05 SFY: T~ose suballocations were
.
substituted for General Fund monies that had previously been used to fund programs in the Department
that had been on the. General Fund. Th.ese substitutions reduced the amount of General Fund mORies that
were needed and were a. cost reduction measure. Over time these substitlltions were expanded to other
. pr~gratns . The rationale,employed was that the programs In DOH were preve.ntion programs that would
reduce the ultimate amount of money insurance,companies would have to spend if these programs did
not exist.
.
For years the State Insurance Department has told us that the In~urance companies object to this use of
funds. And several times the department has had to provide rationales why the use of these funds is
justified.
/
If you need anything further, plea!3e let me know.
----- Forwarded by . Edward M. CahilIlBBTv1/FMG'lDIVADMIN/DOH
on 04/11/2011 04:53 PM - .
, .
From:
To:
Date:
Subject:

Jean A. DuganfBSM/FMG/DIVADMIN/DOH
Edward M. Cahill/BBM/FMG/DIVADMINIDOH@NYSDOH
04111/2011 04:52 PM
Department of Financial Services Suballocations

1P.J,I'j \

. -mJ

'.

Department of Financial Services4-11-11 .doc
'.

Jean A. Dugan
Bureau' of Budget Management
Corning Tower, Room 1395
Albany, NY 12237
Phone (518)473-4263
Fax (518) 473-4097 or (518) 474- 0220
jad08@health . state.ny . u~

."
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Department of Financial Services
(Formerly State. Insurance Department)
Suballocations to Department of Health
April 11,2011
I.

Funding
Amount
Suballocation ·

..

State Operations
Inpatient Hosgital Rates
Certification of Managed Care Programs
Managed Care Implementation Planning
Center for Community H~a,lth
Forge F.?roof Prescr~tion P rog r,am
Enhanced Newborn Screening Program
Subtotal

..

Aid to Localities
Cervical Cancer Vaccine Program
Lead Poisoning Prevention
Lead Prevention Program Childhood Lead Poisoning Prevention
Childhood Obesity
Immunization Program
.
I
Subtotal

.

.

(2011~12

SFY)

$365,000
300,000
300000
14,600,000 .
16,400000
11 900000
$43,865,000
$4,700,000
.3,760,000
677;000
5,170,000
660 ,000
7520 000
$22,487,000

.

Grand Total

• f~

,

$66,352,000

".

DOH Filled Positions on Suballocations from
Department of Finan~ial Services

II.

ProQ.ram
Center for Community Health
Forged Proof Pres cri~tion Program
Newborn Screening Program'
Health Care Financing
.- . ,
Total FTE's

1.
2.
3.
4.

FTE
(3/30/11)
7~

32
62
6.
173
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III.

Narrative

1.

Inpatient Hospital Rates -$365,000

Pursuant to NYS legislation, the Department of Health has assumed all hospital
'
reimbursement rate setting responsibilities for payments made under the
Comprehensive Motor Vehicle Insur~nce Reparations Act. This system replaced the
reimbursement program for tpe StatE3 Insurance Department under which hospital
charges were paid.
'

2.

Certification of Managed Care Programs - $300,000
Managed Care Implementation Planning. $300,000

The NYS DOH through its Office of Managed Care shares responsibility with the
New York SID .for the regulation, oversight and monitoring of mana'ged care
organizations licensed under Article 44 of the Public Health Law. Over 6.9 million New
Yprker's, approximately 36,6% of the State's popl!latiOri, get their health coverag~
through one of these health insurance plans.
'
,
The activities funded through the SID suballocations benefit insurance payers,
consumers and providers of hea,lt~ . care services alike. This suballocation helps .
facilitate the Commissioner's timeIY.r~gulatory revi~w of health plan transactions as
required by statute or regulation, inclbJding certification of plans to begin operations in
the state, review of plan merg~rs and acquisitions, and review of contracts with medical
providers. Activities supported by these suballocations also provide meaningful
feedback and assistance to health plans to help th~m improve regulatory compliance
and quality performance as well as' providing consumers with ready access to
information that allow!? them to cqmpare the quality and satisfaction ratings of health ,
plans.

3.

Center for Community Health - $14,600,000

These funds support personal and non-personal service to enhance public health .
for all New Yorkers through the following programs: Childhood Obesity, Immunization, .
Lead Poisoning Prevention and Family Planning. Each program is described in greater
detail below.
;
I

The Center for CommunitY 1::i~~lth: identifies and assists local agencies with
public health issues and conducts public health surveillance to identify and respond to
emerging health threats to plan, imp ~ m~nt and monitor public health' programs, 'to
respond to threats, and show New Yorkers how to minimize health risks through the
following programs: communicable disease control, cancer prevention, heart disease
prevention, diabetes cOl)trol ~nd prev~ntion, family health, 'zoonoses, arthropod-borne
disease and minority health.
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Communicable Disease Cdhtrol: In New York State, there are over 75
,
communicable diseases that are required by law to be reported to the New York State
Department of Health, CCH is responsible for monitoring and responding to reports for
the majority of the listed reportable diseases such as the novel influenza H1N1 virus,: ,
meningococtal.meningitis, legionellosis, E.. coli 0157:H7 and other food borne and
waterborne organi~ms . Many of these r.eportable diseases pose a significant public
health threat to the residents of New York State because they are life threatening if left
unrecognized ,and untreated'; considered highly infectious; or possible indicators of bioterrorist actions. In addition to the listed reportable communicable diseases, the .
Department is also required to investigate any unusual disease (defined as newly apparent or emerging,disease) that could possibly be caused by a transmissible
infectious agent or microbial toxin. The activities conducted include disease detection,
investigation, prevention and control, benefits the insurance industry by reducing the
opportunity for exposure to a communicable disease thereby reducing the need and
demand for medical care services' (i.e. physician, laboratory and other diagnostics
services, pharmaceutical, and even hospitalization). '

}
Cancer Prevention: Cancer:is the second leading cause of death in New York
State. An estimated 86,OOO:,pe'ople will be newly diagnosed with cancer and 36,000
New Yorkers will die of the disease in the current year. Four cancer sites account for
56% of the total cancer burden -; lung, colorectal, breast and pros'tate cancers.
Treatment for cancer is costly, in both financial and personal terms. :rhese costs can be
reduced through early detection,of cancer through popula,tion-based screening. The
Department supports screening for ~reast, cervical and colorectal cancers and advises
individuals to discuss prostate cancer scr~ening with their healthcare provider. Early
detection of cancer greatly increases the likelihood that treatment will be successful and
improves the treatmerit options available to the individual. Successful treatment saves
costs associated with recurren~e of cancer and treatment of cancers diagnosed early
may be less expensive.
/

Heart Disease PreventiolJ:, ~ Cardiovascular diseases; including heart disease
and stroke, are the leading caus,e;s 'o f death in New York State, killing more than 70,000
New Yorkers each year. For every /person who dies from a heart attack or stroke, 18
people live with these conditlq'ls. For every person who dies from stoke, seven people
cope with the cO'nsequences of a non-fatal event. Many survivors of he~rt attacks or
strokes are disabled and cannot lead productive lives. There also at high risk for
additional heart attacks or strokes . .The focus is for activities on the prevention of heart
disease through interve(ltions to' reduce tobacco use, increase physical activity, improve
nutrition, control hyperte.nsiqn and reduce cholesterol levels. Prevention of .
cardiovascular disease saves costs associated with treatment, reduced productivity and
premature mortality.
Diabetes Control and Prevention: Approximately one million adults in New
York State have diagnosed diabetes and an estimated 450,000 remain undiagnosed.
The current prevalence of diabetes represents a 50% increase since 1993, when only
4.4% of. New Yorkers had diag~osed diabetes. While some of this increase may be due

."

:'

', (

:" )
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to people being diagnosed earlier, the increase in obesity stemming for changes in
people's lifestyle likely accounts forrnuch of this trend. If not prevented or controll.ed,
diabetes can lead to serious chronic complications in the E;lyes, kidneys, nervous ,
system, and arteries. Diabetes isaleading cause of blindness, end stage renal
disease, lower extremity amputation, and cardiovascular disease. Development of
diabetes can be averted or delay,ed ~hrough proper nutrition, physical activity and
maintaining a h~althy weight. Diagnosed diabetes can be controlled effectively by
medical and self care. Proper control or prevention of diabetes reduces costs
associated with hospitalizations,; o'utpatient and emergency care, long term home care
services, reduced productivity and premature mortality.

, I

Family Health: Improving th'e health of women, children, and adolescents by
assessing needs, promoting healthy behaviors and providing 'services to support
family's increases prever,1tion of chronic diseases,. This is accomplished by providing
health and supportive services to new mothers,adolescents c0r1sidering sexual activity,'
children with disabilities, rape victims and children with asthma, lead pOisoning of lack
of access to dental services. p 'ro,grams provide ongoing education 'regarding the
,
benefits of healthy behavior while also assuring access to quality health care. Focus on
prevention activities such as the !development of asthma plans to prevent frequent
emergency room visits an'd hospitalization, support for breast-feeding which has been
proven to decrease childhood iIIne,sses and obesity,. promotion of early prenatal ,care to
improve birth outcomes, providing sc:hool based health services to promote wellness, '
among others, leads to improved Health status, prevention of illness and therefore lower
long-term health care expenqitures."
Zo'onoses: Zoo~otic, qisease'/prevention activities focus largely on rabies
exposure prevention. Bites and certain other types of exposure to animals, especially
wildlife, are considered potential rabies exposures. The vast majqrity of animals
involved in potential rabies exposures are NOT rabid, however unless the animal is
available for observation or testing, the .exposed person is advised to undergo a very
expensive regimen of rabies prophylaxis. Rabies prophylaxis consists of 4 doses of
rabies vaccine plus a single dose of Human Rabies Immune Globulin (HRIG). The
combined 'cost of these' biologics ' alone to treat an adult (e.g., 75 kg person) is close to
$3,000. In New York, even with aggressive prevention education, approximately 3,0003,500 people a year receive rabies prophylaxis. The primary messages in prevention "
efforts 'are to avoid contact with animals that could be rabid, and if contact is not
avoided the animal should be captu'red for evaluation 'in order to avc>id costly and painful
rabies prophylaxis. Failure to institute rabies prophylaxis for persons exposed to rabies,
can lead to clinical rabies in the person, which is almost invariably fatal.
,
/

•

'.~ ,: ,!

Arbovirus: The primary fOCllS of arthropod-borne disease transmission is
disease prevention and mitig,ation. ~taff is dedicated to the priricipleof disease
avoidance., This inCludes targ~ting program activities around our high priority
prevention education campaigns toward healthcare, providers and the general public.
New York State residents are, provided with timely and accurate information to help
them avoid contact with potentially infected arthropods, thereby reducing the significant
health care costs that can!be associated with mosquito-borne encephalitis infections, or
.

,j
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tick-borne ailments such as Rocky'Mountain spotted fever, babesiosis, or late-stage
Lyme disease, as primary example~. By focusing on disease preventfon, or early
recognition and treatment, untold millions of health care dollars will be saved that would
otherwise be spent on health care needed for long-term sequelae associated with these
potentially devastating (and~hig,hl~; preventable) diseases.
Minority Health: ~acial/ethnic minorities suffer disproportionate morbidity and ,
mortality from chronic conditions. Studies also show that not having health insurance is
a deterrent to access an~d use of health care services. For many racial-ethnic and lowincome populations, public health, insurance is the only path to medical care. This work
benefits the insurance indu~try by (a) helping to reduce minority health disparities, (b)
facilitating increased access to health care for racial-ethnic minorities and (c)
strengthening knowledge about health insurance coverage.
4.

Forged Proof Prescripti~ri Program - $16,400,000

The Official Prescription Pr.pgram helps combat the growing problem of
prescription fraud. Official prescrrpt,ions contain security features specifically designed
to prevent alterations and f0rgeries :th.at lead to abuse and divert drugs for sale on the .
black market. Sy preventing fra,udulent claims , the program also saves New York's
Medicaid program and private:'insurer~ many millions of dollars every year. In 2009,
New York State was on'e of 33 states to have a drug-monitoring program, enhanced by
the Official Prescription Program.
, Assuming a consjarvativeestimate of prescription fraud at between 1.0% to 3.0%,
the Official Prescription progrCim could 'save between $179 million and $537 million
annually for both Medicaid and private insurers. The estimated savings in decreased ,
prescription fraud more than pays for the cost of the program.
Estimated Prescription Fraud SavIngs

CaIen d ar Year 2009 .. '
New York State Prescription CJalm~
$13,987331 616
Private Insurers
'3 933 848 184
Medicaid .
Total Prescription Claimsl
$17,921,179800
Est. Savings

Estimated Percent of Fraud .
R
e ate
i d t 0 PreSCrlpl
1 ti ons

3.00%
$419619948
118015446

2.00%
$279746632
78676964

1.00%,
$139873,316
39338482

$537.635,394

$358 423,596

$179211 ,798

Note: The U.S. spends more than $2 trillion on all health9are annual/y. At least'3% of that spending
- or $68 billion - is lost to fraud each year. (National Health Care Anti-Fraud Association, 2008).

-,
J '
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5. Enhanced Newborn Screening Program - $11,900,000
The Newborn Screening Program (NPS) tests, detects and refers infants with
serious but .treatable neonatal conditions for immediate medical int~rvention .
.,

This early detection and prevention prevents the extensive medical health care
costs ~ssociated with abnormal infants not deteCted and treated early, that will have
serious damage and lifetime meqical. care.
It tests over

277,bOO.speci";e~s
annually for s~ch co~ditions as:.
.
.

~.

• phenylketonuria (PKA)' .
• . homocystinuria ,
.
• branched-chain ketonuria
.
,
• galactosemia
.
• . biotinidase deficiency
• sickle cell disease:
• congenital hypothyroidism.
• ,cystic fibrosis (CF)
;-.
.
.
,
,. congenital adrenal hyperpiasia (CAH)
• medium-chain acyl-CoA, dehydrogenase deficiency (MCADD)

• HN

.

.

The newborn screening prbg'r~m is of benefit to the insurance industry since it is
a health care pr~ven~ion. pr?gr~~i:!hat has a ~ignificarit impact on lowering health
care costs, offerrng Significant savings to society over the long term through early
diagnosis and referral for ~reatr:nent of newborns with abnormal conditions.

6. Cervical Cancer Vaccine Program - $4,700,000
The $4.7 million SID sub allocated approp'riation for cervical cancer helps to .
support a statewide nelWcork of community-based breast and c,ervical canc~r screening
projeCts, called that provide low-income, uninsured or' under-insured wo~ei1 with annual.
comprehensive screening examinations and follow-up services. Each year; 60,000
women are screened through the program. The priority population for this program is
women 'ages 40 and older who are at OJ below 250 percent of the federal poverty
guideline and who have no health insurance or whose insurance 'does not cover
screening or diagnostic services. Of special concern are ethnic and racial minority
groups and women who are medically undeserved because they live in isolated
commu~ities. This program results oinlower insurance payments associated with early
detection and treatment of related dj~eases.
.
"

I

Ii

~
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Lead Poisoning Prevention ~ $3,760,000
lead Prevention Program '- $677,000

, 7.

SID ~lIocations help su'pport 57 local Lead P.~isonin'g Prevention Program
contracts. As part of these contracts, lead poisoning prevention activities are focused
on risk assessment and lead testing to identify pregnant women and children with lead
poisoning as early as possible and follow up of those women and children with elevated
" blood lead levels. Elev~ted lead levels can cause multiple and irreversible health
problems through the qamaging effects on the nervous, hematopoietic, and renal '
systems. Early identificatiofl, treatment, and follow up .helps to avoid more costly
hospitalizations and insufan,ce payments associ~ted with treatment of elevated blood
lead levels that require chelation.
'

8.

Childhood Lead POisoning Primary Prevention Program ~ $5,170,000

In an effort to eliminate 'Childhood lead Poisoning in New York State,'the goal of
the Childhood Lead Poisoning Prin-,ary Prevention Program is to increase the availability
and number of housing units th~fare free of lead-based paint hazards in targeted
communities identified with high in'cldence of childhood lead poisoning.
Since 2007; contracts have been developed with 14 local health departments
and the NYC Department of Health and Mental Hyg'iene for primary ,prevention
activities.
, "
.
Du'ring the third a,nd most recent year of the program, investigations 'wer:e .
, conducted at 8,870 housing units.. Lead hazards were identified in homes where
a.pproximately 3,000 children reside, and fo llow-up investigations were conducted. A
total 2,697 children were referred for blood lead screening. To further protect the
children during clecin-up activities, training was provided to 3,448 contractors and
property ,owners.

of

9.

' Childhood Obesity - $66'O;~OO
' .~~;~

.

The Obesity Prevention Program began in. 2005 as a statewide education and
prevention program to encowrage New Yorkers to eat healthfully and be physically
active to attain and maintain a healthy weight. The program is designed to reduce .the
epidemic of obesity and overweight, "and thereby reduce and prevent chronic diseases
,such as diabetes, heart disease, arthritis and some cance.rs. .
According to a recent study, -it is estimated that New York State w ill spend '
approximately $9.9 billion on adult obesity-related health' problems in 2011, and $136.3
billion from 2011 to 2020. This accounts for approximately 5.6% of statewide health
spending with approximately 80% of this cost paid through publicly funded health care ,
programs, such as Medicare and Medicaid (Bending the Health Gare Cost Curve in
New York State: Options for Saving Money and Improving Care, New York State
He~lth Foundation (July 2010).

..
,

"
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10.

Immunization Program - $7,520,000

"

I

SID funds are used to promote health by minimizing the occurrence of
immunization-preventable dis~ases by paying for the following:

.

.i

;;'

•

Purchase of vaccines for individuals age 18 yrs. and under who lack insurance "
coverage for immunization
"
.

•

Purchase of vaccines for special populations of adults who lack" access to health
care or are underinsured/ur.linsured

• " Partially fund contracts wit~ local health departments to support their efforts to
offer vaccinations to underihsured/uninsured children and adults a"nd increase
,immunization" rates in their re~pective communities through public and
professional educational activities

'"

.1
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OFFICE OF MANAGEMENT AND
BUD~ET

2 CFR Part 225

Cost Principles for State, Local, and
Indian Tribal Governments (OMS
Cir~ular A-87)
.
AGENCY: Office of Management and
Budget
AcnON: Relocation of policy gUidance to
2 CFR chapter II.

Circular A-87 as revised by the May 10,
2004 notice.
List of Subjects i~ 2 CFR Part 225
Accounting, Grant administration,'
Grant programs, Reporting and
.
recordkeeping requirements, State,
local, and 'Indian tribal governments.
Dated: August 8, 2005.
Joshua B. Bollen,
Director.

Authority and Issuance

The Office of Management
_ For the reasons set rorth' ab~ve, the
and Budget (OMB) i.s relocating Circular Office of Management Bnd Budget
A-87, "Cost Principles for State, Local,
amends 2 CPR Su:btitle 'A, Chapter n, by
adding a part 225 as set forth below.
and Indian Triblll Governments," to
Title 2 in the Coda of Federal
Regulations (2 CFR), Subtitle A, Chapter. PART 225-COST PRINCIPLES FOR
11, part 225 as part of an initiative to
STATE, LOCAL, AND INDIAN TRIBAL
provide·the public with a central
GOVERNMENTS (OMS CIRCULAR
iocation for Federai gbvernment poliCies A-.8!)
on grants and other financial assistance
Sec, Purpose.
and nonprocumment agreements.
225.5
Consolidating the OMB guidance and
225.10 Authority
225.15 Background
co-locating the agency regulations
provides a good fou~d8tion for
225.20 Policy.
streamlining and simplifying the policy 225.25 Definitions.
framework for grants and agreements as 225.30 OMB responsibilities.
225.35 Federal agency responsibilities.
part of the efforts to implement the
225.40 Ef(ective date of changes.
Federal Financial Assi'stance
.
f
225.45 .Relationship to previous issuance.
.
Management Improvement Act 0 1999 . 225.50 PO,I,icy review date.
225.55 Infonnation Contact.
(Pub. L. 106-107).
OATES: This document is effective
Appendix A to Part 225--Ceneral Principles
August 31, 2005. This document
for Determining AlJowable Costs
republishes the existing OMB prcular
Appendix B to ParI 225-Selecled Items of
Cost
A-87, which already is in effect.
FOR FURTHER INFORMATION CONTACT: Gil
Appendi" C to ParI 225-Stale/Local-Wide
Cantral Service Cost Allocation Plans
Tran, Office of Federal Financial
Appendix D to Part 225-Public As.sistance
Cost Allocation Plans
.
Management, Office of Management and
Budget, telephone 202-395-3052
App~ndix E to Part 225-State and Local
(djrect) or· 202-395-3993 (main office)
Indirect Cost Rate Proposals
snd e-maIl: Haij>l._Tran@omb.eop.gov.Aulhority;31U.S.C.503;31U.S.C.1111;
SUPPLEMENTARY INFORMATION: On May
41 U.S.C.. 405; Reorganization Plan No.2 of
10,2004 [69 FR 25970], we revised the
1970;E.O. 11541, 35 FR 10737, 3 CFR, 196&three OMB circulars contain'ing Federal 1970, p. 939.
cost principles. The purpose of those
§ 225.5 Purpose.
revisions was to simplify the cosr
This part establishes principles and
pIit;lciples by making the descriptions of standards for determining costs for
Fed.aral awards carried out through
similar cost' items consistent across the
circulars where possible, thereby
grants, cost reimbursement'contracts,
and other agr-eements'with Stale and
reducing the possibility of
miSinterpretation. Those revisions, a
local governments and federally- .
recogni~ed Indian tribal governments
result of OMS and Federal agency
efforts to implement Public Law 106-' (governmental units).
107, were effective on June 9, 2004.
"
In thls document, we relocate OMB
§225.i0 ·Aulhorlty.
Circular A-87 to the CFR, in Title 2
This part is issued under the authority
which was established on May 11, 2004 of the Budget and AccounH~g Act of
[69 FR 26276) as a central location for
1921, as amended; the Buqget and
OMB and Federal agency policies on
Accounting Procedures Act of 1950, as
.
amended; the Chief Financial Officers
grants and agreements.
OUT relocation of OMB Circular A-87 . . Act of 1990; Reorganization Plan No.2
does not charige the substance of the
of 1970; and Executive Order No. 11541
circular. Other than adjustments needed ("Prescribi.ng the Duties of the Office of
t.Oconform to the formatting
.
.
Management and Budget and the
.requirements of the CFR, this notice '
Domestic Policy Council in the
relocates in 2 CFR the version of OMB
Executive Office of the President'.').
SUMMARY:

.

Background.
As part of the government-wide grant
streamlining effort under Public Law
10&-107, Federal Financial Award
Management Improvement Act 9f 1999,
OMB led an interagency workgroup to
simplify and make consistent, to the
extent feasible, the various rules used to
aWllrd Federal grants. An interagency
task force was established in 2001 to
review existing cost principles for
Federal awards to State, local, and
Indian tribal governments; colleges and
unlversitie~; and non-p~fit
organizations. The task force studied
"Selected Items of Cost" in each of the
three cost principles to determine which
items of costs could be staled
consistently and/or more clearly.
§ 225.15

§ 225.20

Policy.

'. This part establishes principles ,lOd
standards to 'provide a uniform
approach for-determining costs and to
promote effective program delivery,
efficiency, and better relationships
between governmental units and the
Federal Government. The principles are
for determining allowable COS Is only.
They are not intended to identify the
circumstances or to dictate the' extent of
Federal and governmental unit
participation in the financing of a
particular Federal award. Provision for
profit or other increment above cost is
outside the scope of this part.
§ 225.25

Definitions.

Definitions 'ofkey terms used in this
part are contained in AppendiX A to this
.
part, Section B.
§ 225.30 OMB responsibilities,

The Office of Management and Budget
(OMB) will review agency regulations
and implementation of this part, ond
will provide policy.interpretations and
assistance to insure effective anc;l
efficient implementation. Any
exceptions will be subject to approval
by OMB. Exceptions will only be made
in particular cases where adequate
.
justification is presente'd, .
Federal agency responsibllitie •.
Agencies responsible for
administering programs that involve
cost reimbursement contracts, grants,
Bnd other agreements with
governmental units shall issue
regulations to implement the provisions
of this part and its appendices,

§ 225.35

§ 225.40 Effeclive date of changes,

This part is effective August 31,2005.
§ 225.45

Relationship to previous

Issuance.
(a) The guidance in this part
previously was issued as OMB Circular

'
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A-67. Appendix A to this part contains
. the gUidance that was in Attachment A
(general principles) to the OMB circular;
Appendix B contains the guidance,that
was in Attachment B (selected items of
cost); Appendix C contajns the ·
information that-was in Attachment G
(s'latellocal-wide central service cost
allocation plans); Appendix 0 cohtaillS
the guidance that was in Attachment 0
(public assistance cost allocation plans);
and Appendix E contains the guidance
that was in AttachmentE (state and
local indirect cost rata proposals).
(b) This part supersedes OMB Circular
A-67, as amended May 10, 200<.1, which
suparseded Circular A-f3.7, !IS amended
and issued May 4, 1995.
§ 225.50

Policy review date.

This part will have a policy review
three years from the date of issuance.
§·2zS.55 Informallon contact.

Further information concerning this
part may be obtained by contacting the
Office of Federsl Financial
Management, Financial Standards and
Reporting Branch, Office of
Management and Budget, WashjngtQn,
DC 20503, telephone 202-395-3993.
Appendix A to Part 225-General
Princi.p les for Determinj ng J\lIowable '
Costs
Table or Contents
A. Purpose and Scope
.1. Objectives
2. Policy guides
3. Application
B. Definitions
.
1. Approval or authoriultion or the
awa.rding or cognizQnt Federal agel)cy
2. Award
3. Awarding agency
4. C.enlral service cost allooation plan
5. Claim
6. Cognizant agency
7. Common rule
8. Contract
9. Cosl
10. Cost alJocatlon plan
11 . Cost objective
12. Foderally-recognized Indian tribal
govemTl)ent
13. GovernmentBI unit
14. Grantee departmenl or agency
15. Indirect cost rate proposal
16'. Local government
17~ Public assistance cost allocation plan
18. State
C. Basic Guidelines
1. Factors affecting allowability of costs.
2. Reasonable costs
3. Allocable costs
4. Applicable credits
D. Composition of Cost
1. Total cost
2. Classification of costs
E. Direct COsts
1. General
2. Application

3. Minor items
F: lndlrect Costs
1. General
2.·COSlallocation plans and Ind,irect cost
proposals
J. Limitation on indirect or admin'istrative
cbsts
.
G. Interagency Services
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.
1. Objectives. This Appendix establishes
principles for determinjng the B))owBble
cosls Incurred by Stale. local. and federellyrecognized Indian tribal governments
(governmental. units) under grants, cost
reimbursement contracts, IlI1d other
ogreaments ,with the Federol Government
(co}J'nctively referred to in 'this app.enlUx end
olher appendices to 2 CFR pari 2;!5 as
"Federal ewards"). The principles aro [or tho
purpQS'e of oost determination and Ble not .
Intended,:to 'idenlify the ciraumstances or
dlc'lale ilie cSclont of Federal OT governmental
unit partlcliiatlon in the financing of a
particular program or project. The prInciples
are 'de&igned to provide that Federal awards
bear their fair share of cost recognized under
these principles except where restrlcted or
prohibited by law. Provision for profit or
other increment nbove cost is outside the
scope or 2 CPR part 225.
2. Policy guides.
A. The appllcaUo[l of these principles Is
based on the fundamental premises that:
(1) Governmental unjts are responsible for
the effk!~nl and alf4!ctive admi.nlstrntion of
Fed6r~1 awards through !pe applicalio[l of
sound management practices.
' (2) Governmentel units ossume
responsibility f'.'r administering Federal
funds in a manner consistent with
underlying egreements, program objectives,
and tne terms and conditions of the Federal
award.
(3) Each governmental unit, In recognition
of its own'unique combination of staIf,
facilities, lin~ experience, wil l have the
primary rS.IIj:ionsibilily for employing
whatever fo.rxn of organization and
mEll1ogemel)ti1.echniques may.be necessa.ry to
assure propef an d efficient administration of
Federal awards.
b. federal agencies should wo~k with
Slates or localities which wish to test
alternative mechanisms for paying costs for
administering Federal programs. The Office
of Management and Budget (OMB)
encourages Federal ageJlcios to test fee-forservice alternatives es a replacement for
curr4!nl cost-reimbursement payment
methods in response to Lhe National
Performance Review'$ (NPR)
recollll1lfmdation. Tho NPR recommended the
fee-for-serv)ce approach to reduce the burden
a.~soci.ated with maintaining systems for
cherglng administrative costs to Federal
progroms and preparing and.opproving cost
allocation pla\18. This approach should also
increaso incontives for admjnistrative
. efficiencies artd improva outcomes.
3. Application.
s, Tb,ese pn'!1c.iples will be applied by all
Federal ageno\es in determining costs
incurred blY.8o;Vernmental UJlits under
<

.'
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Federal awards (including lubawards) except
those with (1) publicly-fi~anced educational
institulions subject to. 2 erR part 220, Cost .
Principles for Educ81ionallnstituUons (OMB
Circular A-21), and (2) programs
administered by publ!cly-owned hospitals
and othor providers of medical care tbat are
subject to requirements promulgatod by the
sponsoring Federal agencies, However, 2 CFR
part 225 does apply 10 all central slJrvlce and
departmenllagency cosls that are allocatod or
billed to those educational Institutions,
hospitals, and other providers of medical
care or services by other State and local
government departrnenu and agencies.
b. All subawards lire subject to those
Federal cost principles eppliCBble to the
particular organl2-11llon concerned. Thus, if a
subaward is 10 a governmental unit (other
than a college. university or hospital), 2 CFR
pari 225 shall apply: If a subBwerd is 10 a
commercial organization, the cost principles
.applicable to commercial organizallons shall
apply: If a suboward Is 10 8 collega or
university, 2 CrR part no (CirClllaf A-21)
shall apply: If a subaward Is to a hospital, the
cost principles used by the Federal awarding
agenoy for awards to hospitals shall apply, .
subject to tho provisions or subsection A.3.a.
of this Appendix: Ir a subaward is to some
other non-profit organlzallon. 2 CFR part 230,
Cost Principles for Non-Profit OrgllnizatiDru;·
(Circular A- 122), shall apply.
c. These principles shllll be used 89 a guide
in thel>rlc!ng of fixed price arrangements
where costs are used in detennining the
appropriate price.
d. Where a Federal contract ewarded to a
governmental unit Incorporates a C081
Accounting Standards (CAS) clause. the
requirements of that clause shall apply. In
such cases, the governmental unit and the
cognizant Federal agency shall estabUsh an
appropriate advence agreement on how the
governmental unit will comply with
epplicable CAS r4!qulrements when
estimating, accumulatin8 and reporting costs
under CAS-covered contracts. The agreement
shall indicate that 2 CFR part 225 (OMB
Circular A-81) roqulrements will be applied
to other Federal awards. In all cases, only one
set of records needs to be maintained by the
governmental unit.
e. Conditional exemptions.
(1) OMB authorizes condillonal exemption
from OMB administrative requitemants and
cost principles for certain Federal programs '
with statutorily-authorized consolidated
planning and consolidated administrative
funding, that are identified by a Federel
agency and epproved by the head of the
E'xecutive department or establishment. A
Federal agency shall consult with OMB
during its consideration of whether to grant
such an exemption.
(2) To promote efficiency in State and local
progrem administration, when Federal nonentitlement programs with common purposes
have specific statutorily-authorized
consolidated planning and cO[lsolidaled
edmlnistrative funding and wh.ere most of
tha State agency's resources come from nonFederal sources, Federal agencies may
exempt these covered State-administered.
non-entitlement grant progrems from certain
OMB grants management requirements. The

,-,
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, exemptions would be from all but the
allocabillty 01 costs provisions of Appendix
A subsection C.3. of 2: CFR p.B.r t 225, Cost
Prlnc.lples fQTStato. Local, and Indian Tribal
Governments (OMB Circular A--a7);
Appendix A. Section 'C A of 2 CFR 220. Cost
Principles for Educalionallnstltutions
.
(Circular 1\-21); Appendix A, s ubsection A .4
of 2 CFR 230 Cost PrJnciplrlS faT Non-Profit
Organizations (Circular A-~22) ; ilnd from all
of the administrativ.e requirements p.rovJsions
of 2 CFR part 215. Unuoon Adminlstrative
Requirements for Grants and Agreements
with lnsUtulions of Righer Education,
Hospitals. an d Other Non-Profil
Organizations (Circular A- 110), and the .
agencies' grants management common rule.
(S) When a Federal agency provides this
flexibility. as a preroquisite to 8 State's
exercising this option. a State ,must adopt its
'own written fiscal and administrative
requirements for expending and accounting
for all funds, which are consistent wi!h the
provis ions of 2 CFR part 225 (OMB .Ci.fc.\IJ!!.r
.A-87). and extend such policies to aU
subrec.iplen~ . These fiscal and
administrative requirements must be
sufficiently specific to ensure \.hat: Funds are
used in c.omplilll)ce v,rlth all appUcablo
Federal statutory and regulatory provisions.
costs are reasonable and necessnry for
operating lhese programs, and fwids na.not
used for general expenses required to Farry
out other responslbiHties of II State or its
subrecipients.
B. Qafinitions
1. "Approval or outhori~alion of the
awarding or cognizant Federal agency"
means documentation evidencing consent
prIor to incurring a specific cost. If such costs
oro specifically identified in a Federal award
document. approval of the document
constitutes approval of the costs. If the cos Is
are covered by 8 S(nlellocaJ-wide cost
.
allocation plan or an indirect cpst proposal.
approval of the plan constitutes the Hpproval.
2. "Award" mean's grants. cost ·
reimbursemellt contracts and .other
agreements between a State, looaland Indi.~n
trfbaJ govemment 'aTld the Federal
.
'Government.
3. ':Awa1ding agency" means (a) with
respect to a grant. coopera tive agreement, or
cosi reimbursemant contract, tj:te Federal
agenoy. ~nd (b) with respect to 8 subaward.
the party Illat Dwarded the subaward_
4. "Contral service cost allocation plan"
m9aD5 t1le documentation Id entifying,
accumulating. and allocating or developing
billing rates b ased on the a1lowBbl" costs of
services providad by a governmentaJ unit on
11 centr<lUzed basi5 to its·departments and
agencies. The cosls of tbese services may be
allooated or billed to users.
5. "Claim" means a written demllJJd or
written IIssortion by the governmental un.it or
giantor seeking. as a mailer ohight. the
payment of money In a sum certein, the
adjUlilment ur interpretation of award terms,
or othOl" relief arising WIder Of relating to the
aWilrd. A voucher, Invoice or other routine
request for payr;nent tliat is not a dispute
wben submitted is not a claim. Appeols. such
as thO$1l filed by a governmental unit in
response 10 C),uestioned,audit costs, Ole not
. con~idered claims unt:ila final management

,

.

decision is made by the Federal awarding
IIgellCY. '
.
,
6. "Cognizant agency" means' tho Federal
agency responsible for reviewing,
negotiatlng. and approving cost a1iocation
plans or Lndirect cost proposals developed
under 2 CPR part 2>25 on behalf of ell Yedoral .
agenclos: OMB publishes a listing oJ
cognizant· agencies.
,
7. "Colpmon Rule" means tl18 "Unlform
Adminlstra.tlve Requirements fat Grants and
Coopurative Agreemonts to Stato and Local
Governmenw; Final Rule" originally Issued
at 5~ FR 8034-8103 (March 1 t, 1988). Other
cO~Dn rules will be referred to by theu
s~eclfictitleL
. .
. 8. "Contract'·' means a mutually binding
logal relatioruhlp obligating the seller to
furnish the.suppJies or services (including '
construction) and the buyer to pay for them.
II includes ol1lypes DE commitments that
obllgate tbo government to an exp'e nditura of
Bllpropriatod funds and thllt, except as
otherwise autborized. ore in writing. In · .
addition to bilateral instruments. contracts
inclUde '(but are notlimlted to): -Awards ond
notices of awards; lob ordol'B or task orders
issued;under basic ordering ogreementsl
Jetter contr'ilcts; orders, suoh os purcbaslI
orders, under which the contract becomes
e(fectiv8 ~y written acceptance or
peffonna)'J'cjl; and, bilatel'al contract
modifications. Contracts do not include
grants and cQoperative agreements covered
by 31 U.;3,C, 6301 at seq.
9. "Cof r' ,means an amount as determined
on a casn; accrual. or other basis acceptable
to the f'e:ae~1 awarding Dr oognizanlagency.
It does not lriclude transfers to a general or
similar fund.
10. "Cost allocation plan'" meens (jentrel
service cost allocation plen. public-essistance
cost allocation plan: and indhecl cost rate
proposal. Eaoh of these terms is further
delin.ed 'i n this section.
11. '''Cost objective" means a function.
organi:l.8lional subdivision. contract, grant. or
other activity for which cost data are needed
and fo~ which cosls are incurred.
12. "Federally-recognized indJan tribal
gov~r~ment" means the governlng body or a
go'Verl)mental agency of any Indian triba,
parld. nation, Dr other organized gTpup or
C?Drnmunity (IncludIng eny Dative village as
definQd in Section 3 of the Alaska Native
Claims Settlement Act, 85 Stal. 688) certified
by the Secretary of the Interior as eliglj>le for
the special programs and services provided
through the Bureau of In'dian Affairs.
13. , "G~yp rnmenlnl Wlit" mOMS the entire
State: local. or federally -recognized Indian
triba.! go~einmimt, Including any componont
thereof. C;:olJlponents of governmental unIts
may function independently of the
govemmen!jll unit in accordance with the
term of the award.
14, "~rantee department or agency" means
the,component of a State. local, or federaUyrecognized Indion tribal gov8mment which is
responsible for the performance Dr
administraUon of all or some part of a
Federa] award.
15. "Indirect cost rato proposal" means the
documentll tion prepared by a governmental
unit aT component thereoito substantiate its
request for Lbe establishment of an indirect

cost rate as described in Appendix F; of 2 CFR
part 225.
16. "Local government" means a county,
munici(l"ality. city. town, towTlship. local
public autbority, school district, spec}al
district, Intrastate district. council of
goveTnmenil> (whether or not incorporated as
a non-profit corporation under State law),
any other regional Dr interstate government
entity, Dr any agency or instrumentality oE a
local government.
17. "Public assistance cost allocation plan"
menns a na.rratJV9 descrlpUon of the .
procedures that will be used In ide~tifying,
measuring Bnd allocating all administrative
costs to all of the programs administered Of
supervised by State public assistance
agenclos as described in Appendix D of 2
CFR part 225.
18. "State" means any of the several States
of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, any'
territory or posseSSion oI tbe United States,
br anx agency or instrumentality of a Sta'te
",
excll1Sive of local governments. .
C. Basic Guidelines
1. Factors affecting allowab!lity of costs. To
he allowable under Federal awards, costs
must meat the following genoOlI critoria!
e. Be necessary and re~sonable for proper
and efficient performance and administration
of Federel awards.
.
b. Be allocoblo to' Federal awards under the
provisions of 2 CF.R part 225.
c. Be authorized or not prohibited under
State Dr local laws or Tegulations.
d. Conform to any limitations or exclusions
set forth in these principles. Fedllrallaws.
terms and conditions of the Federal award,
or other governing regulations as to types Dr
amounts of cost items.
e. Be consistent with policies. reguletions,
and procedures that apply uniformly to both
Federal awards and other activities of the
governmental unit.
f. Be accorded consistent treatment. A cost
may not be assigned to B Federal aword as
a direct costlf any other cost inourred for the
same purpose In I.i ke circumstances bas bean
allocated 10 the Fedf)ral'llward as an indirect
cost.
g. Except as otherwise provided for In 2
CFR part 225, be determined in accordance
with g~neral1y accepted accounting
principles.
.
h. Not be included as 8 cost or used to meet
cost sharing or matching requirements of any
other Federal award in either the current OT
a prior pertod, exceft 0$ specifically
prOVided by Federa low Dr regulation.
i. Be the nel of eU applicable credits.
j. Be adequlltely documented.
2. Reosonable costs. A cost is reasonable if.
in its natura and amount, it does not exceed
that which would be inCUl70d by II prudent
porson WIder tho circumstances prevaillllg lit
the time the decislo.n was made to incur the
cost. The ques tion or reasonableness is
particularly lmportant when governmental
units or components aro predominately
federelly -funded. In determinlng
,reasonableness of 8 given cost. consideration
sball be given to:
B. Whether tho cost is of a type generally
recognized as ordinary and necessaJ3' fOI the
opera\ion of the g-overnmental unjt OT the
porforman co of the Federal award.
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b. The restra~Dts or requirements imposed
by such factors as; Sound business pradiees;
arm's-length bargaining; federal, State Md
other laws ond regulations; nnd, lerms Bnd
conditions of the Federal 8waTd.
c. Market prices for comparable goods or
services.
d. Whether the Individuals concerned
acted with prudence in the circumstances
considering thelr responsibilities to thQ
governmental unit, its employees, Ule public
_ at large, and the Federal Government.
e. Significant de.v iations from tha
\
eslabHshod practices ofilie governmental
unit which may unjustiBably inCt9a$e tha
Federal a we rd's cost_
. 3. All oca b Ie costs.
a. A cost is allocable to a particular cost .
objective if the goods or services involved are
chargeable or assignable to such cost
objective in accordance with relative benefits
received.
b. All activities which benefit from the
governmental unit's indirect cost, including
unallowable activities and servi~es donated
to the governmental unit by third parties,
will receive an appropriate allocation of
indirect costs.
c. Any cost allo03ble to a parliclilar redarel
award or cost objective under the principles
provided for in Z CFR part 225 may not be
charged to other Federal 8W1ll'd5 10 overcomEi
fund deficiencies, to avOid resulctions
imposed by law or terms 'of the Federal .
awards, or for other reasons.
d. Where an accumulation of indirect costs
will ultimately result in ch,arges to a Federal
aM/ard, a cost allocation plan will be required
as described in Appendices C, D, and E to
this part.
. 4. Applicable credits.
.
. a. Applicable credits refer to those receipts
or'reduction of expenditure-type transactions
that offset or reduce expense items allocable
to Federal awards as direct or indirect costs_
Examples of such transactions are; Purchase
discounts, rebates or allowances, recoveries
or indemnities on losses, insurance refunds
or rebates, and adjustments of overpayments
or erroneous charges. To the extent that such
credits accruing to or receiyed by the
governmental unit relate to allowable costs,
they shall be credited to the Federal award
either as a cost reduction or cash refund, as
appropriate.
.
,
b. In some instances, the amounts received
from the Federal Government to finance
activities or servic~ operations of the
governmental unit should be treated .es
applicable credits. Specifically, the concept
of netting such credit items (including any
amounts used to meet cost sharing or
matching requirements) should be recognized
in determining the rates or amoWlII! to be
charged to Federal awards. (Sea Appendix B
to this part, item 11, "Depreciation and use
allowances," for areas of potential
.
application in the matter of Federal financing
of activ,ities.)

D'-Composition olCost

.

1. Total cost. The total cost of Federal

awards i~ comprised of the allowable direct
cost of the program, plus its allocable portion
of allowable Indirect costs, less applicable
credits.
2. Classification of costs. There is no
universal rule for classifying certsin costs as

either dil'~ct or i ndirect under every
accounting,system, A cost may be direct with
'x:cspect 10 Borne specific service orfunction,
but indireot with respect to Ihe FC'deral .
award or other rmal cost objective. Therefore.
, it is essential that eaoh Hem of cost be treated
: consistently in like circumstances either as a
direct or an indirect cost, Guidelines for
determining direct and Indirect costs charged
to Federal Dwar& are provided in the
sections that follow,
. E. Direct Costs
.1. GeneraL Direct costs are those that can
'be identified specifically with a particular
'final.cost objective.
. 2. Application. Typical direct costs
ch:argeableto federal awards are;
a. Compensation of erpployees for the time
devoted and identified specifically to the
performance of those awards_
b, Cost of materials acquired, consumed, or
expended specifically for the purpose of '.
those awards.
.
c. Equjpment and other approved capital
expen4jtures. - .
_-:' _
d. Trave'l,8xpenses Incurred speclficolly to
. carry oul .tho award.
3. Minor ~Jem5. Any direct cost of B minor
amount may' be trentnd as an indirect cost lor
reasons of practicality where such accounting
trell tmen't for that item of cost is consistently
~p'plied to all cpst objectives.
F. Indirec/ Costs
i. General. Indirect costs are those:
Incurred for a common or joint purpose
benefWng mOIe than one cost objective, and
not ~eadily assignable to the cost objectives
specifically benefitted, without effort
disproportionete to the resullll ach.ieved. The
term "indirect costs," as used herein, applies
to costs of this type originating in the grantee
dep.artmimt, as well as tliose in~.ted by
other departments in su pplying gooils,
services, Md facil ities. To facilitate equitable
distribution of indirect axpenses to the cosl
objectives served, it may be necessary to
es.tabHsh a number of pools of indirect costs
witJi!n a govenunelltBl Wlit department or in .
o ther lIeencies providing services to II
gove~ep tal unit department. Indirect cost
pools slio),lld be distributed to benefitted cost
objecUves.·9n: bases that will produce an
eqUitable ,J'8Splt in consideration of relative
benefits derl ed.
.~. Cost aJlpbation plans and indirect cost
proposals. Requirements for development
end 'supmission of cos I allocation plalls and
il}tIireot cost rate prollosels aTe contained in
Ap'penpices C, D, and E to this part.
'3. Limilalloll on indirect or admInistrative
costs.
a. In addition to restrictions contained in
2 CFR part.225, there may be laws that
further· limit the amount of administrative 'or
indirect cost allowed.
b. "Amounts not recoverable as indirect
costs o~ aqrninistrativB costs under one
Federal.awatd may not be shifted to another
Federal award, unless specifically authorized
by Federal ~egislation or regulation.
G. Interagency Services. The cost of
services prOVided by one agency to anothar
within the governmental unit may include
ellowable di..rqct costi o( the service plus a
pr.o rate share of indireot costs. A standard
indirect. to~.t' allowance equal to ten percent
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of the direct salary Bnd wage cost of
prOViding the service (excluding overtime,
shih premiums, and fringe benefits) may be
used in lieu or detarmining the actual ,
indirect cOsts of the sarvice. These services
do not includa centralized sarvices inCluded
in central service cost allocation plans as
described in Appendix C to Ihis part.
H, Required Certi/icalions. Each cost
.
allocation plan or indirect cost rale proposal
required by Appendices C and E to this p~rl
must comply wllh the (ollowlng;
1. No proposal to establish a cost allocation
pJan or an Indirect cost rata, whather
submitted to a Federal cognlZ'ont agency or
maintained 'on file by the governmental unit,
shall be acceptable unless such costs have
been certiJied by the governmental unit using
lhe Certificate of Cos{ Allocation PIon or
Certificate oflndirect Costs as set forth in
Appendices C nnd E to this part. The
certiIicete must be signed on behalf of the
governmental unit by an Individual at 8 level
no lowor than chief financial officer of the
governmental unit that submits the proposal
or component covered by the proposaL
2. No cost allocation plan or Indiract cost
rate 5hall be approved by the Federal
.
Government unless the plan or rate proposal
has been cartified. Where it Is nocosS'llry to
establish a cost allocation plan or an indirect
cost mte and ilie governmental unit has riot '
.
submitted a cotlined propossl for
establlshing such 8 plan or rate in ecltordance
wilh the r~qulruments. Ihe Federal
Government may ej~her disallow.allindireci
costs or unilaterally estllblish such a plan or
rata, Suoh a pl!\n or ralo may be basad upon
audited historical dala or such other dota that
have been furnished to the cognizant Federal
agency and Cor which it con be demonstrated
that all unallowable costs have been
excluded. When a cos1.allocation plan or
Indirect cost rate Is unilaterally established·
by the Federal Government becouse of failure
of the govarnmental unit to submit a certified
proponl, the pIal) or iote established will b~
set to ensure that potentially unallowable
costs will not be reimbursed.
Appendix 8 to Part 225-SeJecte4 Items

of Cost
Table of Conlents
1. Advertising and public relations costs
2. AdVisory councils
3. Alcoholic beverages
4. Audit costs and related services
5. Bad debts
6 " B~mding costs
7. Communication costs
8. Compensation for personal services
9. Contingenoy prov:islons
10. Defense and prosecution of criminal and
_. civil proceedings, and claims
11. Depreciation and use allowances
12. Donations and contributions
13. Employee morale, health, and welfare
costs
'
14. Entertainment costs
15. Equipment and other capital
expenditures
16_ Fines and penalties
17. Fund raising and investinent management
costs
18. Gains and losses on disposition of
deprecIable property lind oilier capital

~. ~j
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assets and .substantial relocation of
(1) Costs specifically required by the
Federal award;
Federal programs
, (2) Costs of communicating with the public
19. General government expenses
20. Goods or services for personal use
lind press pertaining to specific activities or
2]. Idle facilities and idle capacity
accomplishments which result from
22. Insurance and indemnification
performance of Federal awards (lhese costs
are con&idered necos"sOry OJ; pert of the .
23. [nterest
o"lltroach eIfo.It for the Federol aword); or
24. Lobbying
25. Maintenance, operations, and repairs
(So) Costs of conducting general liaison with
26. Materials and supplies costs
news media ,and government public relations
27. Meetings and conferences
OffiC8T5, to the extent that such activities ore
28. Memberships, subscriptions, and
limited to coinmUJIication and liaison
professional activity costs
necessary;1c.eep the public informea on
matters of public concern, such as notic;es of
29. Patent costs
30. Plant and homeland security costs
Federal contractlgrant awards, fmancial
matters, etc.
31. Pre-award costs
e. Costs identified in subsections c and d
32. Professional service costs
if incurred for more than one Federal award
33. Proposal costs
34. Publication and printing costs
or for both sponsored work and other work
'35. Rearrangement and alteration costs
of the gov ~rn,mental unit, are allowable 10 tho
extent !hOlt the principles In Appendix A to
a6. Reconversion costs
37. Rental costs of building Bnd equipment
Ihis part, secllons E. ("Direcl Cos Is") and P.
38. Royalties and other costs for the USB of
("Indirect Costs") are observed.
paten.ts
f. Unellowable advertisi!}&.D!!..~ .p.\! bllc
39. Selling and marketing
rela tions costs include the rollowing:
40. Taxes
(1) All advertising and public relations
41. Termination costs applicable to
costs other than as specified in subsections
spomored agreements
t.c, d, and e ofthis appendix;
42. Training costs
,(2) Costs of meetings, conventions,
43. Trav!!1 costs
convocations, or other events related to other
Soctiems 1 through tJll provide principles to activities of the governmental unit,
be opp lled in establishing the alJowability or hlcluding;
(a) Costs of displays, demonstrations, Bnd
una110wlibility or certain Hems of cosl. .These
exhibits:
"
principles ap ply whether a cosl is treated as
" (b) Costs of meeting rooms, hospitality
direct or Indirect. A cost is allowable for
suites, <lnd other spllcial facilities used in
Fedoral rrumbursement only to the extent of
conjUJIction with shows and other special
be.nefits·received by FedC!ral awards and Jts
evonts; and
conformance with the general policies and
prinCiples slated in Appendix A to this pert_
(cl Salaries Bnd wages. of employees
Failure to mention a particular Ham of cost
engaged in sfl ttlng up and displaying
in !liese sections is not intendad to 'imply
"exhibits, mll'king demonstratiom, and
providing brie fings;
.
that it is either allowable or unaJlowablll;
(3) Costs of promotional items and
rother, detormination 01 olJowability in each
case should be based on the treatment or
mum.orabilia. in cluding models, gifts. and
souvenirs;
standards provided for similar or related
" (4) Costs of advertising and public relations
items of cost
1. Advertising and public relations COlitS .
designed solely to promote the governmental
, a. Tho teon advertising costs means the
unit. ,
costs of advertising media and.corollary .
2. Advisory councils. Costs incurred by
advisory councils or conimittees Bfe
administrative costs, Advertising media
allowable as a direct cost where authorized
include magozines, newspapers, radio and
television, duect mail, exhibits, electronic or by the Federal awarding agency or as an
indirect cost where allocable to Faderal
computer tran"s miUals, and the like.
awards. '
b. Tho tann public telaUons includes
3. AicohoJic beveroges, Costs of alcoholic
community relations and means !l108e
activities dodicBted to maintaining the image beverages are unallowable.
4. A udit.costs and related services.
oftha governmental unil or maintaining or
a. Tlfe costs of audits required by , and
('fomoling understanding a~d fav~rab~e
relations with the communIty or public at
performed in accordance with, the Single
Audit Act, as implemented by Circular Alarge or any sogment of the public.
c. The only allowable advertising costs ore
US; "Audits of Slates, Local Governments,
and Non-Profit Organizations" Bre allowable.
those which ere solely for:
Also see 31 t,J. S.C. 7505(b) Rnd section 230
(1) The recruitment or personnel required
for tho performance by the governmental unit ("Audit C9sCs") of Circular A- 13S. .
of obligations origing under a Fedoral oward;
0. Other oiudil oostIJ are allowable ir
(2) The procurement or goods and services
included PI B,cost allocation plan or indirect
cost proPQs~l. or if spacifically approved by
for the performance of a Federal award:
tlje awarding agency as .8 direct cost to an
(3) The disposaf of scrap or surplus
award.
materials acquired In the performance of 0
Federa1 award excep't when governmental
c. The cost of agreed-upon procedures
UJlits are reimbursed ror ,disposal costs at e
eng~gemonts ·to monitor subreclpienlli w.ho
are exempted from A-133 under section
predetermined amount: or
200(d) are allowable, subject to the
(4) Other speoific purposes necessary to
meet the requirements of the Federal award.
condit,.iom listed In A-13S, sectlon 230 (b)(2).
d. The only allowable public relations
5. Ba'd debts. Bad debts, including losses
(whether actual or estimated) orising from
cQsts ore:.

uncollectable accounts and other claims,
related collection costs, and related legal
costs,· are unallowable.
6. Bonding costs.
a. Bonding costs arise when the Federal
Government requires assurance against
financ ial loss to itself or others by reason of
the act or default of the governmental unit.
They erise nlso in instances where the
governmenta! UJlit requires similar assurance.
Included are suoh bon!1s as bid, performance,
psyment, advance paymont. infringement,
and fjdelily bonds.
b. Costs of bondl ng requlre.d pursuant t.o
th Cl terms or the award are allowable.
c. Costs of bonding required by the
governmentol unit i-1l the general conduct of
its operations ore aHowable to the elttentthal .
such bonding is in accordance With sound
business practice end tbe rates and premiums
ere reasonable under the circumstances.
7. Communication costs. Costs incurred for
telephone services. local and long dlstimce
telephone «<.~Jl~, talegrams, postage,
messenger, electron.ie or computor
transmittal services and the like ere
allowable.
8. Compensation for personol servicfls.
a. General. Compensation for persoimel
services includes all remuneration, pold
c urrenlly or accrued, for services rendered
during the period ~r perfonnance under
.
Federal awards. Including but not necossarily
limited \0 wages, salaries. and fringe banefits.
The costs of such compensation Bre'
allowable to the extent that they satisfy the
specific requirements of this and other
appendices under 2 CFR Part 225, end that
the total compensation for individual
employees:
(1) Is reasonable for the services rendered
and conforms to the established policy of the
governmental unit conSistently applied t.O
both Federal and non·federal activities;
(2) Follows an appointment made tn
accordance with a.govemmental unit's laws
and rules and meets merit system or other
requirements required by Pederellaw, where
applicable; and
(3) Is determined and supported as
provided in subsection h.
b. Reasonableness. COmpensation for
omployees engaged in work on Federal .
awards will be considered reasonable to the
extent that it is consistant with that paid for
similar work in other activities of the
governmental unit. In cases where the \Onds
of employees required for Federal awards ere
not found in the other activities of the
governmental unit, compensation will ba
considered reasonable to the extent that it is
compaiable to that paid for similar work in
the labor market in which the employing
government competes for the kind of
employees involvad. Compensation SUIveys
providing data representative of the labor
market involved will be an acceptable basis
for eveluating reasonableness. .
c. Unallowable costs. Costs which are
unallowable under other sections of these
principles shall not be allowable under this
section solely' on the basis that they
constitute personnel compensation.
d. Fringe benefits.
(1) Fringe benefits ere allowances and
services provided by employers to their
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employees as compensation in addition to
agency may ogree to en extension of the six
(5) To be allowllble in the current year, the
regular salaries and wagos. Fringe benefits
month period if en eppropriate adJustmant is PRRB costs must be paid eilher 10;
include. but are not limited la, LIle costs of
made tocomperueteJor the timlng Qf the
(a) An insurer or other benefit provider 8S
, .charges to <the Federal Govemment and ,
leave. employee ·i nsurance. pensions. and
cunent year costs or premiums, or
l.ll1employmenl benefit plans. Except as
relatod Fed-oral reimbursement and tho
(b) An Insurer or trustee to maintain a \ru$t
govornmentel unit's contribution to the
provided elsewhere in Lhese principles , th e
fund or reserve for the so.l e purpose of ,
'pen:;ion fund. Adjustments inDy be mado by
costs of fringe bep.efils are allowable to the
providing post-nrtirement benefits to retirees
extent that the benefits are Teasonable and are cash refund or other equitable procedures to
end other beneficiaries. .
(6) The Fedural Government shall receive
required by law. governmental unit-employee c;ompensate the Federal Government for the
time value of Federal reimbursements in
an equitable sharD of any amounts of
agreement. or an esttlh)ished. policy 'of the
excess' of conlributions to the pension fund.
prev!ously allowed post'retirement beMfll
governmental unit.
,
(3) Amounts funded by the governmental
costs (inclUding earnings thereon) which
(2) The cost of fringe benefits in the form
unit in excass of the actuarially determined
revert or Inure \0 the govern menial unilln
of reguJar compOllsatian pald to employees
amount for a fiscal yoar may be used as the
the form of 8 refund. withdrawal. or other
durln:g periods pf authori.zod absences .from
governmental unit's contribution in future
credit.
the job, such os for annual leave, sick leavo,
periods.
g. SeveranC!! pay.
holidays. cOUTtleave. military leave. and
(4) Whim a governmental unit converts to
(1) Payments In addition to regular salaries
other similar benefits, are allowable if; They
an acceptable actuarial cost method, as
and wages made to workers whose
are provided undo.r eslablIshed WTitte.n leave
defined by GAlIP. and funds pension costs
employmont 15 belns terminated are
poliCies; the costs are eqUitably allocated to
in accordan.ce with this method, the
allo\ysble 10 the exlent thai. In each case,
all related actlvllles. Including Federal
unfimded liability at the time of conversion
they are required by law, employer.employee
awards; and. the accounting basis (cash or
shall be allowable, if amortized over a period
agreemenl, or established written policy.
accrual) selected for costing each type of
of years in accordance with GAAP.
(2) Severance payments (bul not accruals) '. ,
- leave is consistently followed by the
(5) The Federal Government shall receive
associated with normal turnover Bltl
governmental ' urul.
an equitable share of any previou'slY allowed, allowable. Such payments shall be allocated , -.
(~l Vl!I]!I'? a goyemmental unit uses the . _
to all activities ofthe governmental unit as
cash basis of accounting. the cost of leave is - -pension co~ls (including earnlllgs thereon)
which revert or inure to the governmental
an indiroct cost.
,
r~cognized In the p eriod thaI the leave is
unit In tlJc fOrm of a refund. wiUldrawaJ, or
(3) Abnormal or mass severance pay will
token and paid for .. Payments for unused
be considered on a case·by-(;a5e basis and, i~
lea ve when an employee retiros or lerminates olber cro(Ht ~
I. Post-retirement health benefits. Poslallowable only if approved by the cognizant
employment Bre allowable in the year of
Federal agency,
'·retirement Health benefits (PRHB) refers to
payment prOvided they BIB !l!locBted as 0
cosls of health insUrance or health services
h. Support of salaries and wages. These
general administrative expense to all
not included in a pension plan coverod by
standards regarding time distribution are in
' aclivitie~ of the governmental upH or
sub'section 8.B. of this appendix for retirees
addition to the standards for payroll
comfonent.
and their spouses. dependents, and
documentation.
(4 The accrual basis may be only used for
survivors. PRJ'm costs may be computed
(1) Charges to Federal awards for salaries
those types of leave for whioh 8 liabiBty,as
using a. pay·as·you-go method or an
and wages, whether treated as direcl or
defined by Generally Accepted Accounting
acceptable actuarial cost method in
indirect costs, will be based on payrolls
PrinCiples (GAAP) exists when the leave is
accordance with established written polices
documented in accordanco with generally
sameel. Wh en II governmental unit uses th~
of the governmental unit.
,
accepted pracUce of t.he governmental unit
accrual basis·of accounting. in occordance ,
. (1) For PRHB financed on e pey as·you-go
and approved by a responsIble official(s) of
with GAAP. allowabJe leave costs are the
method, allowable costs will be limited to
, the governmental unit.
Jesser of the amount accrued or funded.
those representing actual payments to
(2) No further documentation is required
(5) The cost of fringe benefits in the form
retirees or their beneficiaries,
for the salaries and wages of employees who
of employer contributions or expenses for
• (2) PRHB costs calculated using an
work in a single indiroct cost activity .
social security; employee life, health,
actuarial cost method recognIzed by GAAP
(3) Where employees ere expected to work
unemployment. and worker's compensalion
are allowable if they ere funded for that year
solely on a single Federal award or cost
insurance (except as indicated in section 22,
objective, charges 'for theit salaries and wages
within six months after the end of that year.
Insurance and indemnification); peIlBio~
Costs funded efter the six month period (or
will be supported by periodic certifications
plan costs (see subsection e.); and other
a later purlod agreed to by the cognizant
that the employees worked solely on that
similar benefits ale allowable, provided such agency) are allowable in th.e y~r funded. The program for the period 'covered \>y the
benefits are granted under established
' cognizant agency may agree to an extension
certification. These certifications will be
written poHcies. Such benefits, whether
of the' siximo'nlh period if an appropriate
prepared at least semi-annually and will be
treated as indirect costs or es direct costs,
adjustmol'!t i$ made to compensate for tho
signed by the. employee or supervisory
shall be allocated to Federal awards and all
timing of,1he charges to the Federol
official having first hand knowledge of the
other activities in a manner consistent with
Governmen\;and reletBd Federal
work performed by the employee.
the pattern of benefits attrlbutable to tho
relmbursomFnts and the governmenta l unit's
(4) Where employees work on mUltiple
individuals or g.Toup(s) of emp loyees whose
contributions to the PRHBfunq. Adjusl.me.nts activities or cosl objecUves, a dIstribution of
salar,jes and wages are chargeable to such
m~y !Je,made by'cash refund, reduclionJn
their salaries or wages will be supported by
Federal awards and other activities.
,
C)irrent year's PRHB costs. or olher equitable
personnel activity reports or equivalent
e. Pension plan costs. Pension plan costs
p 6cedures to compensate the Fed!lral
documentation which meets the standards in
may be computed using B pay-as-you-go
Government for the time va lue of Federal
subsection B.h.(5) of this appendix unles8 e
method or an acceptable aotuarial cost
reimbursements in excess of contributions to
statistical sampling system (see subsection
method In accordance with establisbed
the PRHB fund.
B.h.(6) of this appendix) or other snbstitute
wrillen policies of the governmen,tal unit.
(3) Amounts funded in excess- of the
system has been approved by the cognizant
. (1) For pension plans financed on alayIIctuarially delerminon amount for a fiscal
,Federal agency. Such documentary support
es·yon-go method. a llowable costs wll be
, year may be used as the government's
will be required where employ,ees work 'on:
limited to those representing actual paymepts contribution In a.future period.
(a) More then one Federal award. , '
to retirees or their beneficiaries.
(4) When 8 governmenl!ll unit converts to
(b) A Federal eward and a non-Federal
(2) Pension costs calculated using an
en acceptable actuarial cost method and
award,
actuarial cost-basad method recognized by
funds PRHB costs in accordance with this
(c) An indirect cost activity and a direct
GAAP are allowable for e given fiscal year if
method, the Initial unfunded liability
cost ectlvity,
they ol8'fund6d for that year within six
(d) Two or more indirect activities which
8ttributabl~ to prior years shall he allowable
months after the end of that year. Costs
If amortized over a pedod of yeaTS in
are aUocated using different allocation bases.
fun.ded after tho six mon'th period (or a leter
accordance with GAAP, or, ifno such GAAP
or
period agreed to by the cognizant agency) are period exis.ts, over a period negotiated with
(e) An unallowable activity 'and a direct or
allowable in the year funded. The ,cognizant
~e cognizant agency .
indirect cost activity,

..
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(5) Personnel activity reports or equivalent
documentation must meet the following
standards:
[a) They must reflect an after-the-filct
distribution of the actual activity of each
employee, '
.
. (b) They m~t eccount [or the totol actlyily
for which e8ch employee is compensated,
(c) They must be prepared at leM! monthly
and must coincido with one or more pay
periods, and
(d) They must be '~Igned by the employee.
(0) Budget estimntes or other distribution
percentages detannined before the service$
un performed do no:t qUlllify lll! support for
cherges to Fndoral awards but may be used
for interim ncoounting purposes, provided
that: .
(i) The governmental \lnit's system for
establishing the estimates produces
'reasonable .approxlmations of the activity
actually perform tid; .'
(iil At least quarterly, comparis~ms of
actuel costs to budgeted distributions based
on tho monthly actiVify ep'orts are made.
Costs charged to Federal awards to raneot
adjustments made as a result of the activity
~ctuaHy perlonned may be recorded annually
if the quarterly comparisons show the
clirfBra~ces b!! tween budgeted and actual
costs ara less than Ian peroent; and
(iii) The budget estima~as or other
distribution perc·entages are revised 811e851
quarterly, if necessary, to reflect changed
circumstances.
(6) Substitute systems for allocating
salaries and wBgOS to Federel awards may be
used in place ofactivity'reports. These
systems are subject to approval II roquired by
the cognizant agenoy. Such systems mily
include. but are not limited to, random
mO.ment sampling, cs'so counts, or other
quantifiable measures of employee effott.
(a) Substitute systems which use sampling
methods (primarily for Temporary Assistance
to Needy PlIJTlilias (TANF), Medicaid, and
other public assistance programs) ~wt meet
acceptable statistical sampling standards
including:
(I) The sampling universe must include all
of the employees whose salaries and wages
are to be allocated bMed on samp'le results
except as provided In subsection 8.h.(B)(C)rOC
this appendix;
(ii) The en tiro limo period involved must
be covered by !!he sample; and
(ilil The results must be statistically valid
and applied to the pe.riod being sampled.
(b) Allocating chllrges for the sampled
employees' supervisors, clerics1 and support
staffs, based 01) tho results of the sampled
employees, will be acceptable.
(e) Less than full compliance with the
statistical su.mpling standards noted in
subsection O.h.(6){a) of this appendix may bo
accep ted by the cognizant agency If it
concludes that tile amounts 10 be allocated to
Poderal awards will be minimal, br if it
concludes that !he system proposed by the
governmen tal unit will rONlt in lower oosts
to Pedorol awards thrn a system which
complies with the standards . .
(7) SalAries and wages of employees used
in meeting cost sharing or matching
requirements of Federal awards must be
supported. in the som.e mann or ~s .those

b. The computation of depreciation or use
claimad as allowable costs under Federal
awards.
.
allowances shall be based on the acquisition
i. Donated services.
cOst of the assets involved. Where actual cost
.. (1) Donated or volunteer .services may be
records .have not been maintained, a
.
furnished to a governmental unit by
Taesonable estima te of the original
professional and technical personnel,
acquis.ition cost may be used. The value of
consultants, and .other skilled and unskilled
an asset donated to the governmental unit by
labor. The value of these services is not
an unrelated third party shall be its fair
,eimbursable either 8S a direct or indlIect
market value at the time of donation.
cost. However, the value of donated servi(;es
Governmental or quasi-governmental
may be used to meot cos.t sharing or matching organizaHons located within the same State
rfiquiremenls in accordance wit.b ilie
shall not be considered unrelated third
provisJons of til8 Common Rulli.
parties fOT this purpose.
. (2) The ,value of donated servic;os utilized
o. The computation of depreciation or use
in the performance of B duect cost aotJvity
allowances will exclude:
shall, when .mllterialln amount. be
(1) The cost of land;
considered in tha determination of the
(2) Any pOTtion of tho oost of buildings and
governmental Wlit'S indirect costs or rate(s)
equipment borne by or donated by the
and, accordingly, shall be allocated a
Federal Government irrespective of where
proportionate share of app)icahle indirect
tille WIiS originally vested or where it
costs . .
presently resides: and
(3) To tho B-xtent fea.si~le, donated services
(3) Any portion of the cost of buildings and
will be supported by the same methods used equipment contributed by or for the
.
by the governmental unit to sup-port the
governml!J)t!!1 unit, .qr a related donor
allooability of regular personnel services.
organization. in satisfaction of a matching
9. Contingency provisions. Contrlbutions to requirement.
a contingency reserve or Bny similar
. d. Where the depreciation method is
provis ion made for events tho occurrence of
followed, the following general criteria
wh'ich cannot be foretold with certeinty as to apply:
time. intenSity. or with an assurance of their
(1) The period of useful service (useful life)
~appenin8. are unallowable. '['he torm'
established if) each case for usable capital
"contiJ]gency resOTVo" excludes self·
assets must take Into considaration such
insurance reserves (sea section 22.c. of this
appohdlx), pension plan reserves (see section factors as type of construction, nature of the
equipment used. historical usege patterns,
8.B.), and post· retirement health and Qther
benefit reserves (section 8.r.) computod using lechnoJ'ogical dovolopments, and the renewal
and replacement poliCies of the governmental
acceptable actuarial cost' methods.
unit followed fol' the individual items or
10. De/'l.nse ond prosecution of criminal
classes of assets involved. In the absence of
. ond civIkproceedings, and claims.
clear evidence indicating that the expected
u. The following C05ts are unallowable fOT
consumption of the asset will.he s ignificantly
contrac~ covered by 10 'U.S.C. 2324{k),
greater in the !larly portions than in the later
"Al1o\"nble ~cosls under defens.tI contracts."
portions of its useful life, the straight Hne
(l) Cost~ incurred in defense of lilly civil
method of depreciation shall be used.
or criminal fraud proceedlng or similar
(2) Depreciation methods-once used shall
proceeding (including filing of false
.
not be changed unless approved by the
certifiCation brougbt by the United States .
Fodera1 cpgnlzant or awarding agency. When
wh"ere th.e c.ontractor is found liable or has
the dep.reci8tion method is introduced for
pleaded nolo contendere to e charge oC fraud
applicatioJl to en a5sot proviously subject to
or &imilar proceed4lg (including filing of a
8 USB allowance. the artnual depreCiation
false certification).
charge thereon may not exceed the amoWlt
(2) Costs incurred by a contractor in
that would have resulted had the
connoction with any criminal, civil or
depreciation method been in effect from the
~dministra:tJve proceedIngs comme.n ced by
date ofacquisition of the asset. The
(he U)lited States or 8 Slate to the extant
combination of use allowances and .
provided in 10 U.S.- C. 2324(k).
depreciation applicable to Lhe asset shall not
b. L.egaf expenses req1rired in the
exceed the total acquisition cost of the asset
administration of Federal pIograms are
or fair maIket value at time of donation.
allowable. Legal exptlnses for prosecution of
e. When the depreciation method is used
claims against the Federsl Government are .
for buildings, a building's shell may be
)l1lallowable.
segregat.,ed from the meJo.r component of the
11 . DeprecIation ond use allowances.
building (e.g., plumbing system, heating, I\nd
8. Deproctation and use aUowancas are'
means of allocating the cost of fixed assets to oir conditioning system. elo.) and eaJ:h major
component deprecleted over its estimatad
periods benefiting from esset use.
usefUl life, or the entire building (i.e.• the
Compensation For the use of fixed I!$sets on
sheLl ond all components} may be treated as
hond may b~ made through depreciation or
B single assot and depreciated over a singlo
use allo.Wan·ces. A combination of tha two
methods.IDo)' not be used in connection with useful life.
f. Where the use allowance method is
e single'ciass of fixed asseLS (e.g .• buildings,
followed, the following general criteria
~I'fice equlptnenl, computer equipment, etc.)
apply:
except as provided for in subsection g.
(1) The use allowance for buildings and
Except for enterprise funds and intomal
improvements (incluglng lrnd
$e\'V'icB funds that are Included as part of a
Statellocal cost allocation plen, classes' of
'improvements, such as \lBved paTkln8 areas,
ossets shall bo determined on the same basis
fences, and sidewalks) will be computed at
used for the government-wide financial
an annual rate not exceeding Iwo peicent of
statements.
.
acquisition costs.
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(2) The use allowance for equipment will
be computed at an annual rate not exceeding
6~h percent ofacquisJlion cosL.
(3) Wh.en the use all owence method, is used
for buildings. the entire building must be
trealed DB B single asset; the building's .
components (e.g., plumbing system,'healing
lind air condi Uon. etc.) canno Lbe segregated
from the bu!lding·s' shell. The two percent
limitation, however, need not he epplled to
equjpment which Is merely attached or
fastened to the hu!lding but not penndnenLly
_fixed to it and whlcq is used
fUrnishings
or d ecorations or for specia.l!zed purposes
(e.g., dentist chairs and dentel treatment
units , counters. lilboratory benches bolted, to
the floor. dishwashers. modu.IBT furnJture,
carpeting. elc.). Such equlpment will be
considered as no t being permanently fixed to
the bi.rUding If it can be removed without tho
destruclion of, or ne'ed for costly or extensive
alterations o.r repairs, to the building or illS
equipment. Equipment thaL l'neets lhasa
cri~erlB will be subject to the 6~13 percent
eqwpment use allowance limitation,
g. A reason,able use-nI:lowance may be
negollated ror any assets that-are considered
to be fully depreciated, after taking Into .
consideration th e amount of depreciation
previo'usly charged to the governmsf\t, the
estimated useful life remaining 01 lhe time of
negotia·tion, the effec of any increased
maintenance chalges, decreased efflciency
due to age, and any other fectors p'ertinent to
the utilization of the asset for the purpose
contell;lplated.
h. Chuge. for use allowances or
depreciation must be supported by adequate
property records. Physical inventories must
be ta ken ot least once every two years (a
statistk81 sampling approach is acceptable)
to ensure-that assets exist. ·and are In usO.
Governmental uriits will manage equipmeht
In accordance with State laws.and
procedures. When the deprecia tion method is
followed. deprecjatioll reco rds indi'cating the
amounl of depreCiation taken each period
must also be maiJllained.
12. Donations and contributions.
a. Contributions or donations rendered.
Contributions or donations, Including cash,
property, and services, made by the
governmental unit, regardl!lss of the
recipient, are unallowable.
b. Donated sorvie9S recei ved:
(1) Donated or volunteer services may be
furnished to a govemmeI)lal unit by
professional and technical personnel,
consultants, and other skilled and unskilled
labor, The value of these services is not
.
reimbursable either as B direct or indirect
cost. However. the value of donated services
moy be used to meel cost s\laring 0 1' matching
rcqwrcmenlS in accordanclI with the Federal
Grants Management Common Rule.
(2) The value of donated services lItilizod
i1;l the-perfonnance of a dueci oost activity
shall, wnen material in amount, be
considered hi the detennination of the
;
governmental unit's indirect costs or rat,,(s),
and, accordingly, shall be allocated a
proportionate share of applicable indirect
costs.
(3) To Lbo extent feasible. donated services
will be supported by the same methods used
by the governmental unit to support the
ellocitbillty ofregular personn51 serllices.

as

1'3.. Ei,mloyee morale, health, and welfare
.
. costs. ,;::'
a. The costs of employee information
publications. health or first-Did clinics endl
or Infirrii aties, recreational acLlvities.
"emploYll8 counseling services, and any other
eXpenses incurred in accordance with the
,governmental unit's established practice or
',custom for the improvement of working
• conditions, employer-employee relations,
.employee morale, and employee perfonnance
are aHowabl".
b. Such costs will bo equitably apportioned
to all activities of the govemmentol unit.
Income generated IroIl! any of these activities .
will be offset Bgainst expenses.
14. Entertainment. Costs of entertainment,
includhig 'amusement, diversion, and social
acUvities and any costs directly associatad
'with such costs (such as tickets to shows or
sports events, meals, lodging, rentals,
transportation, and gratuities) are
UJ1allowable.
15. Equipment and other capital
expenc!itures.
B. F;OT purposes of this subsection 15. the
foll9wiri,g qefiniLions apply:
[l} "Caplla l Expend itures " means
expendi~.ur.es for lheacqul.s ltion cost of.
capital a'55~ls (equipment, bulldi,n gs. land], or
expenditur~ to make improvements to
capital assets thot materially increase their
v,aJue or useful life. Acqulsition cost menns
the,cost .oC tho asseL including the cosl to put
1 fu phice. AcquiSition cos I for 'equipment,
fur oxamplo, means tho not lnvolce pn'c e of
the eq.ulpmimt, Including the cost of any
modiflfaLions. attachments, ftc;ct;Ssories. or
auxiliary apparatus nOCleSSary to make it
usable for Ille p_u rpose for which it is
acquiIed. Ancillary charges, such as taxes,
duty •.protectiva in transl\ insuranco. freight,
and in's tallation may be Included In, or
exclu£led from the I1cqu'isitio~ cost in
B,c cprdanee 'With the .8 ovemmenlal UJ1it's
regular accounting pracUces.
Ii) "Equipment" m8BllS lin article of
nonexpondable, tangible personal property .
havi.ng B usllfullife ef more than orie year
anrl. an acquisilion cost which equals OJ •
exceeds Lbe lesser of the capltalizoUon level
esm1>lifhed by the governmental unit for
fin~clal, stare~ent purposes, or $5000.
[3) "Sp· oi!!l purpose equjpment" means
equipme\lt ~hich is used only for research,
medical. scientific, or other technical
activities; J>¥amples of special purpose
e,quipment ,\.1'iclude microscopes. x-ray
macbines, surgical instruments, and
spectrometers.
.
• (1) "General purpose equipment" means
equlpme'llt, wl~ah is not limited to research.
medico I, scientific or other technical
activities. Examples include office equipment
' and furnishings, modular offices, telephone
networks, infonnation technology equipment
and systems, air conditioning equipment,
reproduction and·printing equipment. and
motor vehicles.
b. The following rules of allowability shall
apply to equipment and other capital
expenditures:
(1) Capital expenditures.for general
purpose equipment, buildings, and land lII'e
unallowable as direct chargos, IIxc-eptwhere
approved ~ I.dvance by lhe-aw81ding agency.
'. I

.,.,

"
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(2) Capital expanditures for special
purpose equipment are allowable as direct
costs, provided that items with a unit cost of
$5000 or more have the prior approval of the
awarding agency.
(3) Capito l expenditures for Improvements
LO land. buildings. or equipment wh.ich
materially increase their value or usefu l life
arB unaUo~able as e direct cost e.xcap\ with
tbe prior approval of Ihe awarding agency .
(4) When approved as a direct charge
pursuant to Bection ls.b(l ).(2), and (Slof this
appendix, capital expenditures will be
charged !n the period In which the
expenditure b incurred, or B5 otherwise
determined appropriate and nogoliotod with
the awarding agency. In addition, Federal
awarding agencles lire authorized at their
option to wo ive or delegate the prior
approval reqwtement.
(5) EqUipment and other capital
expenmtures Bre unallowable as inmrect
costs, However, see section 11 of this
ap,Pendix, Dopreciation Bnd uso allowanco,
fOT rules on the aI1ow'!!iI!lty of u&e _
.
allowancos or deprecialion 'on buildings.
capital improvements. and equipment. 'Also.·
sea section 37 of t/.lis appendix. Rantal costs,
corcernins the allowahility of renlal costs for
land. buildings , and equ Ipment.
(6) ThQ unamortized portion of any
equipment written off as B result of 8 ehanga
in capitalizati on levols may be recovered by
continuing to claim the otherwise allowable
use allowances or depreciation on the
equipment, or Iiy amortizing the amOUJ1t to
be written off over a period of years
negotiated with the.cognizanl agency,
(7) When replaclng equipment purchesed
in whole or in part with Federal funds, the
governmental UJ1i1 may use the equipment to
be replaced as a trade-in or sell the property
and use the proceeds to offset the· cost of the
replace men t property.
16. Fines and penalties. Fines. penalties,
damages, and other settlements resulting
from violations (or alleged violations) of, or
failure ofthe gove.rnmental unit to comply
with, Federal, State, local, or Indian tribal
laws and regulations are unallowable except
when incurred os a result of complian6e with
specific provisions of the Federal award or
written instructions by the awarding agency
authorizing in odvance such peyments.
17. Fund raising and investment ·
management. costs.
a. Costs of organized fund raising,
in.eluding financial campaigns, solicitation of
gifts and bequests, end similar expenses
Incurred to raise capital or obtein
contributions are unallowable, regardless of
the purpose f!;lr which the funds will be used.
b. Costs of investment counsel and staff
and similar expenses incurred to enhance
income froin investments are unallowable.
However, such costs associated with
investments coverlng p«;lnsion, selI-insurance,
or other funds which inelude Federal
participation allowed by this and other
appendices of 2 CFR part 225 are allowable.
c. Fund raising and investment activities
shall be allocated an appropriate share of
indirect costs under the conmtions descrlbed
in subsection C.3.b. of Appendix A to this

part.
.
18. Gains and losses on disposition of
depreciable property ond other capital assets
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arid subslantial relocation of Federal
programs.
a. (1) Gains and 10$ses on the 5'81e,
reti re~en-I, or other dispos ition of
,
depreciable properly shall be Included In the
year in which they occur 85 credits or ch arges
10 the asset cos! grouping(s) in whtch the
property was inel uded. The amollnt of lhe
, gain or loss to be included as D credit or
charge to the appropr'iate asset cost
grouping(s) shall be the diIre,eoce between
the amount realized on the property and the
undepreCiated basls of the property.
(2) Gains and lossos on the disposition of
dep~ciBble property shall not be recogniz~d
as 8 separale credit or charge under the
following conditions:
(a) Th" gain or loss is p~ocessed through
a depreci,Btion eccount and is ren acted in the
depreciation ,allowable under sections 11 and
15 of this appondJx.
(b) The property is givon in exchange as
part of ilie purchBse price of-a 's imlla~ item ,
and the sain or loss is taken into account in
d"etermining the depr.ecilltion cost basis of the
new item.
(e) A loss results from the failure to
maintain permissible Insurance, except as
oth erwise provided in subsecLion 22.d of this
appendix.
'
(d) Compensation for the use of the
property was provided through use
allowances In lieu of depreciation.
b. Substahtia/ ra/ocalion ofFedel'al awards
from a racillty where the Federal Government
pat ticipated in the financing to another
facility prior to the expiration of the useful
life Qf tlle financed facility requires Federal
agency approv.al. The extent of the relocation.
the amount of llleFederal pa,rUcipation in the
financing, and the depreciation chl'l'ged to
date may require negotiation of space charges
for Federal Byvsrds.
c. Gains or losses of any natw-B arising
fr~m tlle sale or exchange of properly other
than the property covered in subsection 18.0.
of this appendix. B.g., lund or included in the
fair msrket velue used in any adjustment
TGsulting from a relocation of Federsl awards
covered in subsGcu.o n b. shall be oxcluded in
computing Federal award costs.
19. GeneraJ government expellses.
B. The general costs of government are
unallowable (except as providod in sectlon
43 of this appendix. Trovel costs). These
include:
• (1) Salaries and expenses of the Office of
the Governor of a SlaLo or the chief executive
of a political subdlvi.s ion or ilie chlef
executive of federally-recognized indian
tribal governmenl:
(2) Salaries and other expenses of a State
legislature, tribal council. or similar local
govammenlal body. such as a county
supervisor, city counoil, school board, etc ..
wheiliet incurred for pw-poses of legislation
or executive directlon;
(3) Costs of the judiciary branch ofa
govamment;
(4) Costs of prosecutorial aCli~ltie5 unless
treated as a direct cost to a specific program
if authorized by Erogram statuto Or regulation
(howllver, this does not proclude the.
allowability of otber leg8\ activities of ilie
Attorney GeneralJ: and
.
(5) Costs of other general types of
governmenl services nonnally provided to

22. Insurance and indemnification.
a. Costs ofjnsurance required or approved
and maintained. ,pursuant to the Federa)
award. are allowable.
b. Costs of other insurance in connection
with the general conduct of activities are
allowable subject to the follOwing
.
limitations,:
(1) Types and extent and cost of coverage
20. Goods,or services for personal USB.
are in accordance with the governmental
Cos ts of giJods or services' for persona! use of
uoit's policy and sound business practice.
tlle governmental unit·s employees are
(2) Costs of insurance or of contributions
unallowable regardless of whether the coslls to any reserve covering the risk of loss oI, or
repor-ted as taxable income to the employees. ' damage to, Federal Government property am
21. JdJe-fociJities and idJe capacity.
u03l1owQble except to the extent that tho
A.s used 'in this 5acti~n theJollowing torms awarding agency has specifically required or
have the meimings set forili helow: .
approved such costs.
(1) "Facilities" mean~ land and buildmgs
c. Actual losses which could bave been
or eny portion therooI, equipment
oovered by permlssible Insurance (through B
ind)vidualJy or collectively, or any other
self-insUTlI1lcB program or otherwise) are
tangible capitnl assel, wherever locatec:l, and
unallowable, unles8 'expressly provided for in
Wh ether owned or leased by the
the Federal a ward or as described below.
governmental unit.
However, the Federal Government will
(2) "Idle facilities" means completely
participate in actual losses of a self insurance ,
. unused facilities that are excess to the
fund that are in excess of reserves. Costs
governmental unit's current needs.
incurred because of losses not covered under
(3) "Jdle oapaclty" means the unused
nomlnal deductible insurance coverage
capacity of partially !lEod facilities. It Is the
provided,!n keeping wlth sound management
difference between: that which a facility
pra~lice, and minOT loss65 not covered by
could achieve under 100 percent operating
insurance. such as spoilaGe, braakage, and
lime on a one-shift basis less operating
d!snppearanoe of small hand tools, which
Interruptions resulting from lime lost for
occur in the ordInary course oJ operations,
r_epilirs,'setups, unsatisfactory mat!lrials. and
aTe allowable. '
,
other nonnal delays: and tho extent to whi~
d. Contributions to a reserve for certain
the facility was actually used to meet
self-insurance programs Including workers
demands dw-ing the accounting period. A
compensation, unemployment compensalion,
mulli·shl'ft basis should be used.1f it can be
and severance pay are allowable subject to
shown that this amount of usage would
the following provisions: ,
~ormalJy:be'expected for the type of facility
(1) The type of coverage and the exlent of
involved.
coverage and lho ratos and premiums would
(4)"Cost of idle facilities or idle capacity"
have been allowed had insurance (including
means· 'co'~ts' such as maintenance, repair,' ,
reinsurance) been purchased to cover the
housing, rent. Bnd other related costs, e.g.,
risks. However. provision for known or
insurance. inter,llst. property taxes and
reasonably estimated solf-insured liabilities.
depteciationtor usa allowance,s.
which do not become payable for more than
' b, Tho costs of Idle facilities are
one year after the provision is made. shall not
unallowable except to the extent that: '
(1j"They are necessary to meet fluctuations exceed the discounted present volue of ilie
liability. Thll rate used for discounting the
in workload; or
liability must be detennined by giving
' (2) A1though not necessary to meet
consideration to sl.lch facton AS the
fluctuations in workload. they were
governmental unit's seulmnent rate for thoso
necessary when acqujred and are now idle
because of changes in progrron requirements, liabilities and its invesbnent rate of return.
(2) Earnings or 'investment income on
e[forts to achieve more economical .
reserves must be credited to those reserves.
operations, reorganization, termination, or.
(3) Cont.ributions to reserves must be based,
olher causes which could not have been
on sound actuarial principles using historical
reasonably foreseen. Under the exception
experienco and reasonable assumptions.
stated in ,this subsection, costs of idle
Reserve levels must be analyzed and updated
facilities ere allowable for a reasonable
at. least biennially for oach major risk being
period of time, Mdinarily not to exceed ono
insurtld and take Into account any
year, depending on the initiative taken to
reinsuranco, coinsuro.nce, etC. Reserve levjlls
)lse, lease. or dis paso of such facilities.
related to employee-related coverages will
c. The cos\S ofidle capacity are nonnal
costs of doing business and are a foctor in the nonnaHy be limited to the value of olaims
submittod and adjudicated but not paid,
not4nlil fluctuations of usege or indlroct oost
submitted but not adjudicated,.and incurrod
raIDs from perlod to period. Such costs are
but not submItted. Reserve levels in excess of
allow,able, prOVided that the capacity ls
reason;ilily anlicipoled to be nBcessary or was' the amounts based on the above must be
identified and justified in the cost allocation
originally 1easonablo and is not subject to
plan OT indirect cost Tate proposal.
ieduction or, elimination by use on other
(4) Accounting records, actuarial studies,
Foderal a;werds, subletting. renting, or salo, in
,and cost allocations (or billings) must
accordance lwlth sound business, economic,
or s ecurtty practices. Widespread idle
recognize any significant 'differenoes due to
capopity throughout an entire' facility 01
types of insured risk and lassos generated by
llITl.ong a group of aS1lets having substantially
the various insured activities or agencies of .
the s-ame function may be considered idle
the governmental unit. If individual
faciliUes.
departments or agencies of the govenimental
the generolpubHc, such as lire and police,
unless,provided for as a dirllct cost under a
program statute or regulation.
b. For (ederally-recognized Indian tribal
gover'nmllnls and Councils Of Govornment5
(COGs). the pprtion of salaries and expenses
directly altriDuteble Lo managing Ilnd
opernting federal programs by the chlaf
executive ilnd his slaff is anowllblo.
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uni t eX'periencB significantly difforanllevels
of e1alms for 0 particular risk , those
differences Dre to be reclOgnlzed by the use_of
separate allocations or other 'technIques
resulting in an equitable allocl/lion.
(5) Whenever funds are trl!nsferred from a
self-insurance reserve to other accounts (e.g"
general fund), refunds shall be made to the
Federal Government for its share of funds
transferred, including earned 9r imputed
interest from the date of transfer.
e. Actual 'claims paid to or on behalf of
' employees or fOl1llor omp10yees for workers'
compensation, unemploy.qleilt compensation,
severance pay, end similar employee benefits
(e,g. , subsecLjon 8.f. for post retiremo~1
health benelltsl, oro ollowablj! \1) the yelU' of
paymant provldad tho govemmenta l unit
follows a consist,ent costing l'0Ucy and they
are alloca ted as a general admjnistrative
expense 10 all ectivities ef Ihe Ilavommen tal
unit.
f. Insurance refunds shall be credited
against insurance costs in the year the refund
is received.
g. Indemnification Includes S'ecurlng the
governmental unit againstliabilllies to third
persons nnd Qther losses .n ot compensated by
insurance or otherwise. Tho Federal
Government i~ obligated to indemnify the
governmental unit only to the extent
'
expressly provided for In the Federal eward,
excllpt as provided in subsection 22~d of this'
appendix.
'h. Costs oJ commercial insurance that
protects against the costs of the contractor for
correction of the contractor's own defects in
materials or workmanship are unallowable.
23. Interest.
a. Costs incurred for interest on borrowed
capilal or the u.se o,f a governmental unit's ,
, own /':unds, however r!'presented, ere
unallowable e;occept a5 specifioolly provided
in subsection b. or nuthorized by Federal
legislation.
b. Financing costs (including interestl. paid
or incurred which are associated with the
otherwise allowable costs of building
acquisition, construction, or fabrication,
reconstru,ction or remodeling completed on
'or after October 1, 1980 is allowable subject
to the conditions in section 23.b.(1) through
(4) or'this appendix. Financing costs
(including interest) paid or incurted on or
after September 1, 1995 for land or associated
with otherwise allowable costs of equipment,
is allowable, subject to the.condH\ons'iJ;l.
section 23.b. (1) through (4) of this npp&n dlx.
(1) The finElJ!clng Is provided (from other
than tax 'o r us~r fee sources) by 8 bono fide
third party external to the governmental unit;
(2) The assets are used in support of
Federal awards;
(3) Earnings on debt.service reserve funds
or interest earned on borrowed funds
penCIing poyment of the construction or
acquisition costs llI'e used to offset the
'
current periqd's cos t or the capitalized
interest, as appropriate. Earnings subject to ,
being reported to the Federal Inlemal
Revenue Service under arbiiIBge
requirements ere excludable.
(4) For debt arrangements over $1 million,
unloss thE! gov,e mmenta) unit makes an initial
oq,ulty contribution to the asset pu:rtha.s e of
25parcenl or more, the goverm:nentql unit
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shall,reduce claiins for interest cost by an
a. Costs incurred for materials, supplies,
emoun ~ equal .lII. imputed Interest earnings on and fabricated parts necessary to carry out.a
excess Gash flow, whioh is to be cplculated
Federal award lire allowable.
os Iolloj-vs/ Annually. non-Federal entities
' b. Purchased matarials and supplies shaU
be charged at thair actual prices. net of
shall ptep!U"a a cumulative (from the
inception of the project) report of monthly
applicable credits. Withdrawals from general
:cash flows'lhat includes inflows end
stores or stockroom5 should be charged 01
0Jftflows , regardless .or tbe funding source.
tlleir actual net cost under any r6cognl~ed
Inflows consist of doprociation expense,
method of pricing Invenlory withdrawals,
consistently applied. Incoming transportation
. amorlization of capitalized construction
·inlerest. ond olUluallntarest cost. For clisll
charg~s are 8 proper part of materia.ls and
' flow calculations, the 'a nnual inflow figures
suppll06 costs.
shall be divided by the number of months In .
c. Only mat.erlals and supplies actually
used for the performance of D Federal award
the year (i.e., usually 12) that the building is
in service for mO\lthly amounts. Outflows
may be charged as direct costs.
consist ofinitial equHy contributions, debt
d. Where federally-donated or furnished
materials are used In perfonnlng the Federal
princip'al payments (less the pro rata share
attr.\butable to the unallowahle costs of limd) award, such materials will be used without
and interest payments. Where cumulatlvecharge.
'
iriflows exceed cumulative outflows, interest
.27 .. Meetings and conferences. Costs of
shall be calculated on the excess inflows for
melltlngs and conferences, the primary
that period and be treated as a reduction to
purpose of which 'Is the dissemination of
allowable interest cost. The rate of interest to technical information. Bro allowable. This
'be used to compute earnings on ex~ess cash
Inclu?~s. costs of me~ls, transportatl0l,l. rental •
flows shall be the three-month Treasury bill
?f f~clhhes, speakers f~es, and other Items
closing rate as oflbe last business day of tnar-' mCldental to such meetings or conferences.
month
.
' B u t sae section 14, Entertainment costs, of
(5) l~tarest attributable to fuJly dopreciated this appendix. .
. .
.
assets j,s'u:t)'llllowBble.
28. MembershIps, subscrIptions, and,
24, Lp5bying,
_
. .
professional activity costs.
,
n. Gen-jiml. Tha cost of cartaln influancing
a. Costs ?f ~e gov~mmenta) ~iI s
actlvitie~' as),;ociated with obt.a inln g grents.
membe~shl~s In busmess, techmcal, and
contraclB, 'G'P'operatlva agreements or Joens is professlOna organizations era allowable.
in
II
bl'
' L bb .
.'b
t
,b. Costs of the governmental unit's
o une. OWl! e cost. 0 ymg Wit :espec
subscriptions to business, professional, and '
to. c~It,am gNnlS,CoJl.tracts, cooperative
technical periodicals are allowable.
I!g!~emonts, and I~:ms shall be governa,,) by
c. Costs of membership in civic Bnd
~l~~O.I)1I~_?n rule, ~ew Restrictions o~
community, social organizations ere
O
y.ing (see SectIon 1,2.4 of App~~dlx A
allowable as 0 eIlroct cost with the approval
to 2 CF.R part 220), Includmg deflmtlons, and of the Federal aw·erdlng agency.
'
~e OffIce of Ma?agement and Budget
d. Costs of membership in organizations,
Gov~~ment-wlde G';Ild?,nce for fl!'ew
substantially engaged in lobbying are
Res.t~lctlOns on Lobbymg and notices
unallowabla.
pubhshed at 54 FR 52306 (December 20,
29. Patent costs:
1989), 55 FR 24540 (June 15, 1990), and 57
D. The following costs felating to patent
FR 1772 !Ja?uary 15,.1992), respecti,;,ely.
and copyrlshtmatlers aTI! allowable: cost of
. b. Execu.llve lo~bymg costs. Costs mcurred preparing disclosUl'es, reports, and other
I~ a,ttemptl?-g t.o Improperly infll.\ence elther
documents required by the Federal award
directly or mduectiy, an employe a or officer . and ofsenrching the art to tho axtent
of the Executive Branch ~f the 'Foderal ,
necessary to make such disclosures; cost of
Goverf;1ment to give conSIderation or to act
preparing documents and any other patent
regargmg a sponsored agreement or e
costs in connection with the filing end
.~egulatory matter are ~allowable. I~p.roper
prosecution of a Unitad States, patent
mfluence ~eans any mfluence that mduces
application where titla or royalty· free license
or tends t,o ~duce a Pederal employee or
is required by the Feder8) Government to be
officer to .giye consideration or to act
conveyed to the Federal Government; and
regardjngill..Jederally-sponso~ed agreement or general counseling services relating to patent
regulatory'T1taUer on any baSIS other than the
and copyright matters, such as advice on
merits Of:th0~Dlter.
.
.
patent and copyright laws, regulations,
25. MQmt~{I~nce, oporatlons, and rOP.OJrs.
clauses, and employee agreements (but see
Unless prohibIted by law, the cost of uulitles, sections 32, Professional service costs, and
insurance, security, janitoria l services,
38, Royalties and other costs for use of
elev!ltorservice, up,keep of grounds.
patents and copyrights; oflhls appendix).
n~cessarY maintenance, normel repairs and
b. The follOWing costs rewted to patent and
alte,rations; and the like are allowable to' the
copyright matter Bra unallowable: Cost of
extent that they: keep propedy (including
preparing disclosures, reports, and' other
Federal proparty. unless otherwise provided
docwnents and of searching the art to the
for) in an efficient ~perating conditio~, do
extent necessary to make disclosures not
not add te !he permanent value of property
required by the awatd; costs in connection
or appreciably prolong its intended lif'e, and
with filing and prosecuting any foreign
are not otherwise included In 'rental or other
patant application; or Ilny Unlted Stales
charges for space. Costs which add to the
patent application, where th,e Federal award
permanen'! value of property or oppreaiably
does not require conveying title or a royal\yp~019ng its intanded life shell be,treated 8S
free license to the Federal Govemment (but
ctlpital exp'o ndilufes (see sections 11 Blld 15
see section 38, Royalties ElJ!d othe~ costs for
of this appendix).
use of patents and copyrights, of this
26. Materials and supplies costs.
appendix).
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. ,30. Plant and homeland security.cos/s.

N!lcessary and reasonable expenses incurred
for routine and homeland security to prolect
facilities, personnel , and work products 81'0
allowable. Such costs include, but are not
limited to, wages and uniforms of pOl'sonne1
engaged in security activities: equipment:
barriers; contractual securi'ty services;
consultants; etc. Capital expenditures fOT
homeland apd plant security putposell are
subject to section 15, Equipment and other
capital expenditures. of this appendix.
31 ,'Pre-oward costs. Pre-award costs are
those incurred prior to the effective date of
the award directly pursuant to the
nego ti ation and In auLici pation of the award
whare such costs aro necessary to comply
with the pro.posed delivery schedule or
period of perfonnanco. Such costs are
aJlowable o(11y to the extent thal they )'fould
'have bo'en n110wable if incurred after the date
of tho award and 'only with the written
approvQ.l of the awarding agency.
3~ . Professional service costs.
-, a:'t dsts of professional and consultant'
·services rendered by persons who are
members of'a parlicular professjon or possess
a special skill, Bna who are nol officers OT
employees of the governmental unll. are
allowable, subject 10 subparagraphs band c
when reasonable in relation to the servicas
rendered and when not conllngent upon
recovery of the costs from the Federal
Governinent. In addition. legol and related
services 81'e limited under soctlon 10 Qf this
appendix.
b. m determining the allow ability of costs
in a pll1'ticulaT case, no ringle factor or any
special combination of faclors Is necessarily
determinative. However, the following
fectors are relevant:
.
(1) The nature and scope of the service
rendered In relation to the serv.icll required.
(2) Tho necessity of contrecting for the
service, conslderlng Lhe governmontal unit's
capability in the particular erea.
(3) The past "pattern of such costs,
particularly in the years prior to Foderal
awerds.
(4) The impact of Federal awerds on the
governmenta.! unit'~ bualnoss (J.e .• what new
problems have orisen).
(5) Whether the proporLion of'Federal work
to the governmental Ulllt'S tolal business Is
such as to influence the governmental unit in
favor of incurring the cost,partiuularly where
the services rendar~d aro not of 8 continuing
nature· and have lillie relationship to work
under Federal grants and contracts.
(6) Whether the service can be performed
more economically by diIcct employment
rather than contl'actlng,
(7) Tlie qualiflcaLions of the individual or
concern rendering the $ervice and the
customary fe llS cbnrged. especially on non Federal 8w8~ds .
.
(8) Adeqllacy of ~he contractual ogreemant
for the service (e.g .. description of the
seTvice. estimate of lime required. rate of
compenSBtion, and termination provisions).
c. In addition 10 the factols in
subparagraph b, retainer fees to be allowable
must be supportod by ava!loble or rend.ered
evidence of bona !'ids services ovailable 01'
rendered.
S3. Proposal costs. Costs of yrepanng,
proposals for potontial Fedora awards are

allowable. Proposal costs should normally be limited to those between divisions of a
created a.~ indirect costs and should be
governmental unit; governmental \!1lils under
allocated to all aotivities of the governmental common control through common officers,
dirllctors. or members; and a ,governmentel
unll utilizing the cost)ll\ocalion plan and
unit and a directoT, trustee, OIficor, or key
Indjrect cost rale proposal However,
employea of the governmental unit or his
propoSal costs may be charged djrec!ly to
Federal awards with tha p),ior approval 01 the immediate family, either directly or through
corporations, trustS, or similar arrangements
Pedeml awarding agency.
in wllich they hold a controlling interest. For
31. Publication and printing costs.
example. a governmantal unit may establish
B. Publicatlo.n costs include the cosls of
a seporate corporallon Jor the solo purpose of
printing (including the processes of
owning pTop~rty and leasing II !Jack to the '
composition, plate-making. pre~s worle,
governments.1 unit.
bindl.ng, and the end product~ produced by
d. Rental C061s under leases which are
such processes). distribution, promotion,
'required to be lrtlated as 'capltalleaSlIs undBf
mailing, Bnd geneml handling. Publication
GAAP are allowabl!l only up to the amount
costs elso include page charges In
(as oxplained in subsection 37.b of this
professional publications.
a,ppondix) th.at would be allowed had the
b. If thes~ casts are nOl Id!JllllIiable wJth a
. governmental unit purchased the property on
particu.lar cost objecliva, they should be
the date the leaSe agreemont was executed.
ellocated os indirect coslS ~o all benefiting
The provisions of Financlal Accounting
activitles of the governmental unit.
Standards Board Statement 13, Accounting
c'- Page charges for professional journal
publicatioD's ale al10weble os a necessary part for Lenses, sball be used to detl.ll'lTline
whether a lease is a capital lease. Interest
of research costs where:
.
costs related to caplt'a lleases are allowable to
. (1) The res ear eli' papers Teport work
the extent they.meet the crllerl.a In section 23
supported by the Federal Government; and
of thIs appendix. Unallowable costs include
tz) The charges are levied Impartially on
amounts paid for profit, management fees.
all research papers published by the journal,
and taxes that would not have been Incurred
whether or not by federally· sponsored
.
had the governmental unlt purchased the
'
authors.
facility.
!l5. Rearrangement and alteralion cosls.
38. Royalties and other costs for the use of
Costs inCurred for ordinary and normal
patents.
rea.rrangementllnd alteration of facilities are
a. Royalties on a patent or copyright of
·allowable. Special arrangements \lnd
amortization of the cost of acquiring by
altere}iwlS costs incurred specifically for a
pUTchase a copyright, patent. or righU
Federal award lire allowahle with the prior
thereto, necessary for the proper performance
approval of. the Federal awarding agency.
the award are allowable unless:
a6. Reconversion costs. Costs incurred in of (1)
The Federal Government has a license
the restoration or rehabilitation of the
or .the right to free use of the palent. or
govetprnoi'ltal unJt1s facilities to
copyright.
approximately tho same condition existIng
(Z) The patent or cop}'1'igbt has been
immo~ja,tely prior to commencement of
adjudicated to be invalid, or has been
Foderal 'iiwards. less costs related to normal
administratively detelm.ined to be invelid.
wear and tllar, are allowable.
(3) The patent or copyright Is con~ldered
. 37. Ren iq! costs of buildings and
, to be unenforceable;
equipment:
(4) The patent or copyright is explJed.
e. Subject to the limitations described in
b. Special C8re should be exercised In
SUbsections b. through d. of this section,
determining reasonableness where the
rontel cosisare allowable to the extent that
royalties may have been arrived at BS a result
the rates aro reaso.n able in light of such
.ofless-than-s'I'III's-length bargaining, /).g.:
factors as: rental costs of comparable '
(1) Royalties paid to persons, including
propertY, if any; market conditions in the
corporations, affiliated with the
area; alternati.ves availab.le; and the type, life
gove.rnmental unit.
expectancy, condition, and value of. the
(2) Royalties paid to. unaffiliated parties,
property leased. Rentolllrrangements should
including corporations. under an agreement
be reviowed periodically LO detennine if
entered into in contemplation that a Fed'eral
circumstances have changed and other
award would be made.
options'are available.
(3) Royalties paid under an agreement
b. Rental costs under "sale and lease back" entered into after an award is made to e
amngements are allowablo only up to the
governmental unit.
amount tllat would be allowlld had the
c. In any case involvi!lg a potent or
governmental unit continued to own Lhe
copyright formerly owned by the
property. This amount would include
govemmentel unit, the amoWlt ofroyalty
expen~es such as dopreciation or use
ollowec;l. sho.u ld not exceed the cost }Yh.ich
allowance. maintenence, ta~os, end
would have been n1lowed hed the
insurance.
govemmental unit retained title therato.
c . .,Rental costs under "less-than-arm's39. Selling and mo..ketlnB: Costs of selling
length ". leases are allowable only up to the
and marketing any products or sarvices of the
-amoun (ali explained in seclion 37.b of this
governmental unit are unallowable (unless
appendlx) ·thnt would be allowed had title to
all owed under section 1. of this appenq.ix as
the prop-elP vested l.n the governmental unit. allowable"pub\!c relations costs or under
,Por this p:w-pose, a less-than-arm's-length
section 33. of this appandix as ollowable
lease is one under which one party to the
proposal costs.
Ie'a,s!l agreeman( is able to control or
40. Taxes.
sUbstantiolly influence the actions of the
a. Taxes thaI 8 governmental unit is legally
,other. Su.ch leases include, but are not
reqUired to pay are allowable, except for self-
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assessed taxes that disproportionately affecl
Filderal prograJ'!ls or changes in lax policies
that disproportionately affect Fedoral
programs, This provision Is applica'ble Lo
loleOS paid du~ng the governmental un.lt's
fU'st fiscal yen.r that begins on or aftBr January
1. 1998, and appUes thereafter.
b. Gasoline taxes. motor vehicle fees, ond
. other taxes that are in effect USBr fees for
benefits provided to the Federal Government
are allowable.
c. ,Thls provision does not restrict th o
authority of Federal agencies to I,dentlfy taxes
where Fedoral partioipation is inappropriate.
Where Ille identification of the amount of
unallowable taxes would require an
inordinate amount of effort, the cognizant
agency may accept 0 reasonable
approximation thereof.
4'1. Termination costs applicable to
sponsored agreements. Termination of
a·wards generally givlls rise to the inourrence
of costs, or the need for speoilillre8tment of
costs. which would not have arisan had the
Faderal award not been terminated. Cost
p'rinci pim covering these items are Sell"orth
below. They are to be used in conjunction
with the other provisions of this appendix in
termin~tlon situations.
'
a. The cost of items reasonably usabla on
the governmental unit's other ,,<ork shall not
be allowable unless the governmental unit
submits evidence that il would not retain
such items at cost without sustaining a loss.
Tn deciding whether such itemS Bre
. reasonably usable on other work of the
governmental unit. the awarding agency
should oonsider the governmental unit's
plans and ordo'rs for cunent and scheduled
activity. Contemporaneous purchases of
common Items by the governmental unit
shall be regarded as ev,ldenoe that such items
are reasollJ\bly usable on the govornmental
unit's other work. Any acceptanoe of
common Items as allocable \0 the terminated.
portion of the Faderal award shall be limited
Lo the extent lhat the quantities of such !terns
on hand, in transit. and on order are in
excess of. the reasonable quan titat\ve
requirements of other work.
b, If in a particular'case. dtlspita all
reasonable effort. by Ille govemmenLBI unit,
certain costs cannot be discontinued '
immediately after the effective da~e of
termination, such oosts are generally
allowable within the limitations sel forth in
this and other appendices of 2 CFR part 225,
except that any such costs contillUing after
termination due to the negligent or willful
failure of tho governmental unit to
discontinue such costs sball be unallowable.
c. Loss of lIseful value of speCial tooling,
machinery, and equipmont is generally '
allowable if:
, (1) Such special tooling, speaial
machinilry, or equipment is nat reasonably
capable of use In the other work. the
governm ental unlt,
(21 The interest of the Federal Government
IS protected by transfer of tille or by ather
moans deemed appropriate by the awordirlg
agenoy. and
(3 ) The loss of useful value for anyone
terminated Federal award is limited to that
porHon of the acquisition cost which bears
the same r~tio to tho tOlal acquisition COSt as
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the tennin~ted portion of the Federal award
lrip, and re:rults in charges consistent with
bears to thE: entire terminated Federal award
lhasa nonnally a.lJowed in like cicc).lmstances
and othEl! Federal !lwards for which the
In the governmental unlt·s non.federallyspeciaJ't90Iing, machinery, or equipment was sponsored activities, Notwithstanding the
acqulJ'ed, •
.
provisions of sectlon 19 of this appendix,
d. RentHI:posts IInder unexpired leases are
General government expenses. travel ClOSts or
generally ollowable ,where clearly shown 'to
officials covered by that se~lIon are allowable
havij bean reasonably necessory for tho
with the prior approval of ,an awarding
performance ortha,terminated Fedaral award agency when they are specifically related to
less the residual value of such leases. if:
Federn.1 awards.
(1) The amount of such rental claimed !loes
b, Lodging -and subsistence. Costs Incurred
not exceed the reasonable use value of the
by employee~ and officers for travel,
property leased for the period of the Federal
ini:Juding costs of lodging, other subsistence,
award, and such further period as may be
and Incidental expensB3. shall be considered
reasonable, and
reasonable and allowable only to Ille extent
(2) The governmental unit makes al1
such costs do not exceed charges normally
reasonable efforts to terminate, assign, settle,
nIlowed by the governmental unit in lLs
or 'o therwise reduce the cost of such lease.
regular operations as the result of the
The.re also may be included the cost of
governmental unit's written lravel policy. In
allllrations of such leBsod prope.rty, provided
the absence of an acceptable, wrlttan
, such alterations wer~ necessary for the '
governmental unit policy regard.lng travel
performence of the Federal award. and of
costs, the rates and amounts established
I'easoneble restoration required by the
under subchapter I or Chapter 57, Tille 5,
United States Code ("Travel and Subsistence
provisions of the lease,
I'll' Settlement expenses including the .
,Exp~l1s~s; Mileage Allowance~"), Qr ,9y',~e
following 'are generally allowable:
AdriuDlstrator of General Se'Nlces, or by the
(1) Accounting, legal, clerical, and similar
President (or his or her designee I pursuant to
costs i'ea~on8bly necessary for:
any provisions of such subchapter shall
(e) The 'prep8Totion and presentation to the
apply to travel under federal awards (48 CFR
31.205--46(a)).
awarding ~'ency of settlement claims and
supportmg dale with res'pect to the
c. Commercial air travel.
teTminate4 portion of the Federal award,
(1) Airfare costs in excess of the customary
standard commercial airfare (coach or .
,
Wlless thtl tennination is for defa.w t (sea
equivalent), Federal Government contract
Su~part_.44 of the Grants Management
t;:ommon Rule (see § 215.5) implementing
airfare (where' authorized and available), or
O,MB Circular A-102); and
the lowest commercial discount airfare ara
(b) The termination and settlement of
unallowable except when such
subawards.
accommodations would:
(a) Require circuitous routing;
(2) Reasonable costs for the storage,
(bl Require travel during unreasonable
transportation. protection. and disposition of
property provided by the Federal
hours;
(c) Excessively prolong travel;
Government or acquired or produced for the
Federal award, except when grantees or
(d) Result in additional costs that would
offset the transportation savings; or
contractors are reimbursed for disposals at a
predetermined amount in aCfordance with
(e) Offer accommodations not reasonably
adequate for the traveler's medical needs.
SUbparts _.31 and _.32 of the Grants
Management Common, Rule (SBjl § 215.5)
The governmental unit must justify and
implemeqling OMB Circular A-102.
document these conditions on a case·by~case
1. Claims under subawards,lncluding the
basis in order for the use of first-cless airfare
to be allowable In such cases.
allOCilble portion of claims which ere
(2) Unless a pattern of avoidance Is '
common 10 the Federal award, and to other
detected, the Federal Government will ,
work of the ,gollernmental unit tire generally
allowable, An appropriate share of the
generally not question a governmental unit's
goverJiin(!nto.l unit's mdil'ect expense may be
determinations that customary standard
,
8J10c;e\e~: to the amount of seulements with
,airfare or other discount airfare is' unavailable
subconlractors and lor subgrantees, provided
for specific trips If the governmental unit can
that the u'inount alloc:a,t ed is otherwise
demonstrate either of the following:
(aa) That such airfare was not available in
c!lnsistet)t ~th the basic guidelines
c~ontnined iIi Appendix A to thIs part. The
the speoi fi<; case; or
indirect expense so allocated shall exclude
(b) That It 'is the governmental unit's
.
the'slllllo and similar costs claimed directly
, overall practice to make routine use of such
or.lndlrectly as settlement expenses. ·
airfare.
d. Air travel by other Ilian commercial
42. Trajning costs. The cost of trelnlng
provided for employee duvelopment Is
,carrier. Costs of travel by governmental unitBlIowable.
owned. ·leased, or -cbarttlred aircraft. include
43. Trovel costS.
the cost of lease, charter, operation
a. General. Travel costs are the expenses
(Including personnal costs), maintenance,
for transportation, lodging, subsistence, and
depreciation, insurance, and other related
related items incurred by employetls who are
costs. The portion of such costs that exceeds
. the aost of allowable commercial air travel,
in travel status on official business of the
govemmllntal unit. Such costa may be
as providod for in subsectlo.n 43.c. of this
charged on an actual cost basis, on a per
eppendix, is unal1owable.
giem or mileage basis In lieu of a,ctual costs
e. Foreign travel. Direct charges for foreign
incurred, or aD a combination of the two,
travel costs are allowable only when the
provided:the method u'sed is applied to an
travel hus receiVed prior approval of the
entire trip and not to selected days of the
awarding tlgency. Each separate foreign trip'
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must receive such approval. For purposes of
this provision. " foreign travel" includes any
travel outslda Canada. Mexico. the Unlted
States, and .any United States territories and
possess'i ons. However, the term "foreign
travel" for a governmental unit located in a
foreign co.untry means travel oulside that
country.

Appendix C to Part 225-StatelLocalWide Central Service Cost Allocation
Plans
Table or Contents
A. General
Ii. Definitions
1. Billed central services
2. Allocated central services
3. Agency ,or operating egency
Scope of the Central Service Cost
Allocation Plans
D. Submission Requirements
E. Documentation Requirements for
Submitted Plans
1. General' 2. Allocated central services
3. Billed services
e. General
.
b. Internal service funds
c. Self-insurance,funds
: d. fringe benefits

.c.

4: ~equired.certifiC8tion

f. NegotiatIon Bnd Approval of Central
Service Plans
G. Other Policies
1 . Billed central service activities
2, Working,capito1 reserves ' '
3 ..Carry-forward ~djustmenls of allocated
, central service costs
,
4. Adjustments of billed central services
5, Records retention
'
6. Appeals
"
' 7. OMB assistance State/Local-Wide
Central Service Cost Allocation Plans
A. General.
1. Most govemIllontal 'units provide certain
services, such as motor pools, computer '
centers, ,purchasing, accounting, etc .. to
operating agencies on a centraljztld basis.
Slnta federally-supported awords are
performod within the individual operating
agencies, there needs to be a process whereby
these central service costa t;lIn be Identified
, and assigned to benefitte'd activiiies on a
reasonable Wld con's istenl basis. The' central
service cost allocation pl.on provides that '
process. Ml costs and other data used to
distribute tho costs included In the plan
should be supported by farmal aocounting
and other records that will support the
propriety of the costs assignad to Federal
awards.
2. Guidelines Bnd Ulustrallons of centrol
,service cost allocation plans are provided in
II brochure published by tho Department of
Wealth and Human Services enlitled "A
~uide for Stale Dnd Local , Go~ernment
Agoncies: Cost Principles and Proced~res for
Establishing Cost Allocation Plans and
Ind1rect Cost Rates for Grants ~d Contracts
with the Federal Govemrnont." A copy of
this brochwe may be obtained from the
Superintendent of Documents, U.S.
Government ?rintiJ)g Office, Washl'ngton, DC
20401.

B. Defjnitions.

1. "Billed central services" means central
for those central services which have IIttlll or
services that are billed 10 benefitted agencies
no impact on Pederal awards, Conversely, if
and!or programs on an individual fee-fora review of e plan ind1cates t4Bt certain
additional information is needed, end will
service or similar basis. Typical examples of
likely be needed in future years, it may be
billfld centroJ services include computer
services, transportation services, insurance,
routinely requested in future plan
:on'd fringe benefits.
'
submissions. /terns merbd with Wl asterisk
, 2. "Allocated central services" means
(.) should be ~ubm1lted only once;
central services that benefit operating
subsequent plans should merely indicate any
changes since the last plan.
agencies but are not billed to the agencies on
a fee-for-service or similar basis. These costs
1. Goneral,. All proposed plans must be
accompanied by the following; 1m
.
are allocated 10 beneHtted oS!lncles,on some
reasonable basis. Examples of such services
organization chart sufflciently detailed to
might Include general accounting, personnel
show operations including Lho central service
administration, purchnsing, etc.
activities of tho Statellocal government
3'. "Agency or operating agency" means an
whether or not they ere ·shown as benefiting
organjz~tional unit or sub·division within 8
frO)Tl central service functions; a copy of the
governmenta l unit that is responsible for the
Comprehensive Annual Financlal Report (or
performanoe or administration of awards or
a copy of the Execullve Budget ifbudgeted
activities 0'( the goverrtmental unit.
costs arei>eing proposed) to support tho
C, Scope' of the Centrol Service Cost
allowable costs of each central service
IIlloca/jon Plans. The contral service cost
activity included in the planl and, B
allocation plan will include all central
cerlificolion (see subsect.ion 4.) that the .plan
service costs that will be claimed (either as
was prepared in accordance with this and
a billed or an allocated cost) under Federal
olher app-e:t'flitces to thIS part, contaln.s"oruy' awards and will be documented as described allowable costs, and was prepared in a
in section E. Costs of central services omitted manner that treated similar coats consistently
from the plan will not be reimbursed.
. among the various Federal awards and
D. "Submjssjon Requjrements.
between Federal and non-Federal awards!
1. Each State will submit a pIal) to the
activities.
Department of Health and Human Services
2. Allocatod central services, For each
for eacn year in which it claims central
allocated central service, the plan must also
service costs under Federal awards. The plan include the following: A brief description of
should Include B projection of the next year's the service", an identiHcation of the un,i t
alloc8ted c,entraJ service cost (based either on rendering 'the service and.the oporating
actual costs for the most recently completed
agencies receiving tho service, the items of
year or the ,budget projection for the coming
expense Included in the cost of the service,
yel!i), and a reconciliation of actual allocated tho method used to distribute tho cost of Ihe
servi.ce to benefitted agencies, and 8
central service oosts to the estimated costs
used JOT o'l lher tho' most recently. completed
summary schedUle shOWing the allocation of
ye8,r or lho·year immeruately preceding the
each service to the specific benefitted
,agencies. If any self:insurance funds or fringe
most recen!1y completed yenT.
2. Each localgovemment tJ,al has bean
beneHts costs are trealed as allocated (rather
dosignated as 8 "major local government" by
than billed) central services, documentation
the Offlc~ pf Management and Budget (OMB)
discussed in subsections 3.b. and c.-shall also
is also reqUired to submit a plan to its
.
be included.
3. Billed services.
90gnlzant agency annually. OMB periodically
listS majar local governments in the Federal
~. General. The information described
-Register.
below shall be provided for all billed central
, 3. All other local governments claiming
services, including internal service funds,
central service costs must develop 0 plan in
self-Insurance funds, and fringe benefit
funds.
'
accordancCl with the requirements described
in this appendix and maintain the plan and
b. Internal service funds.
related supporting documentation for audit'.
(1) For Bach internal service fund or similar
These 10caJ governments aie not required to
BCtlvity with an operetlng budget of $5
suhO)it ,their plans for Fed6l1l1 epproval
million or more, the plan shall include: A
uriless they are specifically requested to do
brlef description of each service; a balanco
so by' tho cognizant ag·oncy. Where a local
sheet for each fund based on individuill
government only receives funds as n sub·
accounts contained in the governmental
' re~lplent, the "primary rliclplent will be
unit's accoun,t ing system; a revenue/expenses
,responsible for negotiating Indirect cost rotes statement, with revenues broken out by
source, B.g., regular billings, interest earned,
IUld/or monitoring the sub-reciplen't's plan.
4 . All central service cost allocation plans
etc.; a listing of aU non-operating transfers (as
will be prepared and, when required.
definlld hy Generally Accepted Accounting
submitted M'lthin six months prior to the
Principles (GAAP)) Into and out of the fund;
a description of the procedures
begillping of each of the governmental unit's
fiscal Yl18J:S In whioh It proposes to claim
(methodology) used to charge the costs of
coritral service costs. ExtlUlsions may, ba
each service to users, including bow billing
grantod.py;tlle cognizant agency on a caserotes are dotermined; e schedule of current
by-case ba~is.
rates; and; a schedule comparing total
E. Documentation Requirements for
revenues (Including imputed revenues)
SubmittedPlcJ1Js. The docUIneniation
generated by the service to the allowable
requirements desqibcd in this section may
costs of the service, as determined under this
be ,m odified, expanded, or reduced by the
and other appendices of this part, with an
c;ogn12.an t agency on a case-by---cas.e basis. For explanation of how variances will be
handled.
'
'example, the requirements may be reduced
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accordanc~ with applicable requirements.
recovery of costs. are allowable. A working
Further, the same costs that have been treated capital reserve a5 part of retained earnings 'of
as indirl},ct, costs hove not b~en claimed as
up to 60 days cash expenses for normal
direc~ cp~ts. Similar typos of cosls have been '. operating purposes Is considered reasonable.
A working capital reserve exceeding 60 daya
accounts for consistently.
I d8.d~ra !hat the Coregoing is lI'uO and
may be approved by the cosnlzant Federal
correct.
agency in exceptional calleS.
.
G~vammental Unit:
. 3. CallY-forward adJUItments of allocated
Signat'Ure: ,
cenlIal service cosls. Allocated central
'Nania of Official:
service costs are usually negotiated and
'TiLlII:
approved for a future fueal year on a "fixed
Date of Execution:
with cany·forward" besls. Under this
F. Negotiation and Approval o/Centrol
procedure, the fixed amounts for the future '
Service Plans.
year covered by agreement are not subject to
1. All prdposedcentral service cost
adjustment for tbat year. However. when the
actulil costs of the year involved become
allocation plans !pat are required to be
submitted will be reviewed, negotiated, and
mown, the differance. between the fixed
appro:ved by the Federal cOl1nizant agoncy on amounts previously approved and the ectual
a timely basis. The cogniznnt agency will
costs will be carried forward and used as an
review the proposal within six months ~f
adjustment to the fixed amounts established .
r"eceipt of the proposal and either negotiate!
for a later year. This "carry-forward"
approve .!pe proposal 01 advise the
procedure applies to all central services
governmental unit of the additional
whose costs were fixed In the approved plan.
documentatien needed 10 s.up.pAl't/_lIvalua~1I
However, H'carry-Corwerd adJll$tment Is not
the proposed plan or the changes required to permitted, for 8 central5ervice activity that
make the proposal acceptable. Once an
was not included in the approved plllll,'or for
agreement with the governmental unit hu
unallowable costs that mUit be reimbursed.
been reBched, the agreoment will be accepted
and osed; by all Federal agencies, unless
immediately.
prohlbltaa er limited by statute, Where a
4. Adjustments of billed centralsarvices.
Federal Q)nlling agency nu reason to boHeve Billing rates used to charge Federal award8
thaL special operating factors affecting its
s\lall be based on the estimated costs of
awards necessitate special consideration, the providing the services, including an estimate
f'!.'inding jlgency will. prior to the time the.
of the allocable central service costs. A
pJans tire negotiatod. notify .the cognizant
comparison of the revenue generated by each
ag·eIiCY.
billed service (including total revenues
~2'. The results of each negotiation shall be
whether or not billed or collected) to the
formalized in a written agreement between
actual allowable costs of the service will be
the cognizant agency and the governmental
made at least annually. nnd an adjustment
will be made for the difference between the
unit. This agreement will be subject to rerevenue and the allowable costs. ThBSe
opening if the agreement is subsequently'
found to violale a statute or the Information
adjustments will be made through·one of the
upon which the plan was negotiated is later
following adjustment methods: A cash refund
found to be materially incomplete or
to the Federal Government for the Federal
inaccurate. The results of the negotiation '
share of the adjustment. credits to the
shall be made available to all Federal
agencies for their 'use.
.
amounts charged to the individual programs.
. 3.' Negotiated cosl allocation plans baseq
adjustments to future billing rates, or
I:)n p proposal IaLer found 10 have Included
adl~tments to allocated cenlIal service costs.
cost.s thaI: Are UlUlUowable liS specified by
Adjustments to allocated central services wUl
law or regulal:ion, as identified In Appendix
not be permitted where the total amount of .
B of,Ihis part, or by the tOIlIlS and conditions
the adjustment for a particular service
ofFedera,l awards, or ere unallowable
(FederSl share and non-Federal) share
because 1l1ey erB Clearly not allocable to
Ijxceeds $500,000.
5. Records retention. All centrol service
Fedor.al a)NBids. shall be adjusted, or 0 refund
Certificate orCost Allocation Plan
shall be ' ada at'Lhe option of tho Federal
cost allocation plans and related
This is 10 certify that 1 nove reviowed the
cognizan p&~noy. Theso adjustments or
dO'cumentetion used as a basis for clelming
cost aJlocel:ion plan submitted h\,rewlihand
refunds are d.eslgned to correct the plans and costa under Federal awards must be retained
to the bost of my kriowledse' and belief:
for audit in accordance with the records
do not con.~ ·luLe a reopening of the
negotration !~
(1) All costs locluded in this proposal" .
G. Other Pplicies.
retention req~lrements contained in the
[idenlify dole) to establish CO$\ allocl\Uons or
COIIlJIlon Rule.
billings for (identifY period coverlld by plan) . .1:Billed cenUaI seJVice activities. Eaoh
bOllid central service activity musl separately
6. Appeals. Ifa dispute arises in the .
Ilro allowabl e in eccordance with the
~ccounl fpr all revenues (including imputed
negotiation of a plan between the cognizant
requirements of 2 CFR Port 2Z5, Cost
agency and the governmental unit, the
revenues) genera led by. the Service. expenses
Principles for Stete, Local, and Indian Tribal
dispute shall be resolved in accordance with
Governments (OMB Circular A-87), and the . incurre~ to furnish the service, and profit!
.
the appeals procedures of the cognizant
loss. '
Federal award[s) to which they apply.
2. Working capital reserves, Internal
agency.
Unallowable costs have been ad)usted for in
service funds are dependent upon a
1.0MB assistance. To the extent that
allocoting costs as Indkalod in the cost
reasonable level of working capital reserve to problems are encountered among the Federal
allocation ·plan.
I
oper.ate from one billing cycle to the next.
agencies and/or governmentel.units in
(2) AU costs Included In this proposnl are
Charges by an internal service activity to
connection with the negotiation and approval
prop~rly aIlocable to federlll awards on the
pro~defor the establishment end
process, OMB will lend assistance, as
basis of a beneficial or causal rolationship
maintenance of a reasonable level of working required, to resolve such problems in a
b etween th.e eXpenses incurred and the
8wuds to which they are allocated in
timely manner.
capitel reserve, in. addition to the full

(2) Revenues shall consist of all revenues
generated by the service. including unbilled
and uncollected reven\1es. If some usors were
not billed for the services (or were not billed
at the full rate for that class of users), a
schedule .showing the full imputed revenues '
associated with these users shall be provided.
Expenses sbal).ba broken out by object oost
categories (o.g., salaries, supplies, etc;).
c. "Self-insurance funds. For each selfinsurance fund, tho plan shall include: The
fund balance sheet; a statement of revenue
and expenses Including a summary of
biUlngs und claims paid by agency; a lisUng
of all non-opornUng transfers inlo and oul of
the fund; the type(s) of risk(s) covered by the
fund (e.g., autoJllobile liability, workers'
cOmpensation, etc.); on explanation of how
the level of fund contributiolls are
determined, incivdil1g ~ copy of-Ihe cUfl'llnl
actuarial reporl (with the aotuarial
assumptlons used) if tlle contributions are
determined on an actuarial basis; and. a
description of the procedures uSlld to charge
or allocalE' fund conlributions to benefitted
acl.ivlties. Reserve levels in eXcess of claims ..;submitted and adjudicated but not paid.
submitted bul not adjudicated, and incurred
but not submitted must be Identified and
explained.
.
d. Fringe benents. For frloge benellt costs,
the plan sholl include: A listing of fringe
'
benefits provided to covered employees, and
the overall annual cost of each type of
.benefil;.current fringe benefit policies·; IIlld
procedures used to charge or allocate the
costs of the benefits to beneflttedactivities.
In addition, for pansion and posL-retirement
health insurance plllJls, the following
informaLion shall be provided: the
governmental unit's IUnding poliCies. e.g.,
leg islative bills, trust agreements, or Stetemandated contribu.tion rules. if 4ifferen! from
Bctuarially determined rales: the pension
plan's costs ecc;rued.for the year: the,amounl
fundea , and dale(s) of funding: 8 copy ofthe
current oc;:tuarial report (including the
actuarial assumptions); the plan trustee's
report; and, a schedule C]'om the activity
showing the value of the interest cost
essociatad with late funding.
II. Required certification. Each cen.lIal
service cosL allocation plan will be
eccompanied by a certification in the
following form:

,.~.
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. Appendix D to Part 225-Publlc
Assistance C(lst Allocation P]ans
Table of Contents
A. Genefal
B. Definitions
1. S~ate public assistance agency
2, S~8te public assistance agency costs
C; Policy
.
D, Submission. Documentation, and
App·r oval of PujJlic Assistance ,Cost
Allocation Plans
E. Review of Implementation of Approved·
Plans
F. Unallowable Costs
A. Cc.neml. Federally-finenced progr-dlI1s
administered by State publio assistam:e
agencies are funded predominately by.the
Department of Heolth and Huinan Services
(HHS). In support of its stowardshlp
·r equirements. HAS has publish.ed
requirements for the development,
documentation. submission, nlfgotiaUon. and
approval of public oss~stance cost alloC8t~on
plans in Subpart E tif 45 ~ part 95. All
admlnistrative oosts (direct and indirect) are
normally charged to Federal awards by
implementing the public assistance cost
allocation plan. This appendix extends these
,requirements to all Federalegoncies whose
programs are a.d minislered by a Slate public
assistance agency. Major federally-financed
programs typically admin;stenid by State .
public assistance agencies include:
Temparary Assistance to Needy Families
(TANF), Medicaid. Food Stamps. Child
Support Enforcement. AdoruonAssil;tance
'and Foster Care. an.d Socia Services Block
Grant.

B. Definitions..
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2. Under the coordination process outlined
. in ~ubsection E, affected Federal agencies
will review all new plans and plan
amendments and provide comments. as
appropriate. to HHS. The effective aote of the
plan or plan amendment wtU be the first day
of the ,quarter following the s~bmlsslon of tho
plan or amendment. W'I1ess another date is
specifically approved by HHS. HHS: as the
cognizent agency acting on beheU of all
affected Federal Bgencies. will. ru; nocessary.
conduct nego.tinllons with the State.public
auistance agency and will inform the Stato
agency of the action taken on the plan ilr plan
amendment.

E. Review of lmplomentation
Plans. '
.
.

of Approyed

1. Since public assistance cost allocation
plans are'of a narraUvc nature. the review
during tHe plan approval process consists of
f!valuatlng t~o epproprlataness or the
proposed groupings of costs (cost conters)
and the rolated allocation bases. A's such. the
_ FJl~tBI..Government needs somo.aSSlJl&nU6
tlja't the cost ellocallon plsn bas bellJl
Implemented 8S approved. This is
accomplished by revIews by the funding
agencips. single audits. or audits conduoted
by the cbgniunt audit agency.
Z. Where ineppropriate charges affecting
more than one funding agency are idlintified,
the cogn izent HHS oost negotiatiOn office
will be advised end will take the lead.in
resolving the issue(s) as provided ·for in
~ul?partE of 45 CPR part 95.
3. If a dispute erises In tlle negotiation oC
8 plan or Crom.a disallowance involving two
or more fun'ding agllJlcies. the ·d ispute shall
be resolved' In accordance with the appealJJ
procedures set out in 45 CFR part 75.
.
DiSf
' u~es involving only ·one·funding agency
wi! be r8!olved in accordance with the
fundm'g agency's appeal process.
.
4 . To l\:Ie extonlthat problems are
encounte~l1d among tho Federal agencies
andior &9veA"mental \Inits in connection
with the .negptiotion and approval process,
tj:le Office of Management and Budget will
lend assist8.!lce. 8~ required; to resolve sucb
~roQlems in R timely menner.
. ..F;. Unallowable Costs. Claims devoloped
;m~er approved cost allocation plans ·wUl be
bosed on allowable. costs as Identified in 2
CPR part 225, Where unallowable costs have
been claimed and raimbW'Sed, they will ba
refunded to the program that reimbUrsed tha
W'Io11ownblo cost using one of the following
methods: a cash refurid. offsel to a .
subsequent claim. or credits to the amounts
charged to. individual awards.

1\ "Stale public esslstance agency" means
a State agency administering or supervising .
the adminlslratlon of one or more public
assistance programs operated by the State as
Identified in Subpart E oC 45 CFR part 95. For
the purposo of this appendIX. these program~
include ill programs odminlsterad by the
State public assistance agency.
Z. "Steto public assistance agenoy costs"
means all costs ,InCUD'ed by. or allocable to',
the Stete public assistance egency, except
expendltures for financial assistB)lce. medical
vendor payments, food stamps. and
payments fOT services and goods provided
directly to program recipients.
C. Policy. State public assistance agencies
will develop. document and Implement. and
the Federal Government will review.
negotiate. an'd approve, public assistance cost
ollocaUon plans In accordance with Subpart
"E of.45 CPR part 95. The plan will Include ,
1111 programs administered by Ule Stete public
Appendix E to Part 225-State and
8SSistance Bgency. Where a lellor of approval
or disapproval is lJ"ansmilled to a State public Local lIi~.irect Cost Rate Proposals
assistance agency in accordance with Subpart
B. th.o letter will apply to aU Federal agencies Tablc'ofCon'tents
and programs. The remaining sections of this A. General '
B. Definitions
appendix (except for the requirement for
1. Inmrect cost rate proposal
. cottificotion) summarize th~ provisions of
. 2. Indlrect cost rate
Subpnrt E DC 15 CFR part 95.
. 3. Inditect cost pool
D. Submission. Documentation, ond
4. Bas~ ; ,
Approval 01 Public Assislancll Cost
5. Ptadoidrmillod rate
AllocoUon Plans.
6 . Fixe'd rote
1. State public assIstance agencies arB
7. Provlsip.nal rate
requited to promptly submit amendm.ents to
. 8. Fina l rats
the cost allocetion plan to HHS for review
9. Base perlod
.
and approval.

C. Allocation ofIndlrect Costs and
DeterniinaUon of Indirect Cost Rates
1. General
.
2. Simplified method
.
3. Multiple allocation base !DOthod
4. Special Indirect cost ratas
D. Submission and Documentation of
Proposals
1. Submission of indirect cost rate
prop.oBals
2. Docwnentation of proposals
3. Required certification
E. Negotiation and Approval of Rates
F. Other Policies
1. Fringe benefit flItes
2. Billed services provided by the grantee
agency
3. Indirect cost allocaUons not using rates
4~ Appeals
5. Collections of unallowable costs and
erroneous payments
6. OMB assistance
A. Giweral.
.1. lr.rilr.'3cl costs are. those that QavQ been

incurred for common or joint purposes. '.
These costs penefit more than one cost
objective and cannot be readlly identified .
with a perlicular final cost objective without
effort disproportionate to the results
. achieved. After direct costs have been
dotermined and assigned directly to Federal
awards and other 8ctivillcs as appropriate, .
Indl.reot costs ore those remolning to be
allocated to benefitted cost objectives. A cost
may not ba allocated to a Foderalawnrd as
an indirect cost if any othar cost incurred [or
tho same pu:rpose. in like circumstances. has
been assigned to a Fedoral award as a direct
cos,.
2. Indirect costs include the indlrect costs
originaUng in each department or agency of
the governmental unit carrying out Federal
awards and the costs of central governmental
~BrVices distributed through the central
service cost allocation plan (as.described in
Appendix C to this part) and not otherwise
treated as direct costs.
3. Indirect costs ore normtluy charged.to
fuderal awards by the usa of an indirect cost
rute. A separate indlnict cost rata(s) is usually
necessary for each department or ,agency of
the governmental unit claiming .indll'act costs
under.Fuderal awards. GuJdel\nes OJ)d
.
illustrations of Indirect oost propoSll1s are
provided In a brocllure published by the
Depa1'tment of Health and Human Services
entitled "A Guide for Slate and Local
Govemmant.Agencles: Cost Prlnmp i8$ and
Procedures for Establishing Cost Allooation
Plans and Indirect Cost Rates for Grants and
Contracts with the Fcderal Govemment." A
copy of this brochure may be obtained fr~m
the Superintendent of Docum.e nts, U.S.
Government Printing Office. W~sh1ngton. DC
20401.
4 . Because of the diverse chnrecteristics

and accounting pnlctices of governmental
units, the types of costs whIch may be
classified as Indiroct costs cannot be
specified In all situations. However, typical
examples of ind,iroct costs mat include
['.aTtain State/locel-widu central sorvice costs,
geneml ndministration oftha grantea.
department or agency. accounting and
. porsonnel services performed withln tho
grantee department or agency, dopreciation
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or use allowances 011 buildings and
equlpmunt, .UUI costs of.operating and
mainlaining facilities, eto.
5. This ap'pendlx does nol apply to Slate
publio assistance agencies. These agencies
shou1d refer instead to Appendix D to this
part.

B. Definitions.
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costs are incuned and accumulated for
allocation to activities performed in that
perIod. The baso period normally should
coincide with the governmental unit's fi~cal
year·, bUJ in any event, shall be so selected
as to a,void Inequities in the allocation of
costs. "'if "
C. A-JJf)calion of lndireci Costs and

Determ~,!o.t"on of Indirect Cost RattlS.
.documentation propared by a governmental . 1. GeneiJl.
unil or subdivision thereof to substantiate its
a. Wherein governmental unit's depertment
or agency has only one major function, or
reque,st for the establishment of an indir~l
,~here all its major functions benefit' from the
cost rete.
2. "Indirect cost raW' is a device for
indirecl costS Lo approximately the sama
determining In a ra850nable meMOJ' the
degree,. tho allocation of Indirect costs and.
the computation of an Indiroct cost rate may
proportion ofindlrect costs oach program
should bear. It is the retio (expressed as e
be acco~pJished through simplified
. _
porcBlll.lige) of the indirect costs to a direct
allocation. procedures as described in
subsection 2 of this appendix.
cost base.
S, "Indirect cost pool" Is the accumulated
b. Where a governmental unit's department
costs that jointly benefiltwo or more
or ogoncy has soveral major func.tions which
.
beno.fit from its indirect costs in varying .
progrems or other cost ohjectlves,
4. "Base" means the accumulated dlreot
degrOM. tho allocation ofindireot costs may
" costs. (no~al1y either total dire<:~ sjllaries and require .the accumulation of su.c h costs into
. wages or total direct costs exc;lu5Ive of any
separa te cost groupings whicl! than aril
extraordinary or dlstonirrgexpenditu:res)
alloca!ea individually to benefitted functions
used to distribute indirect costs to individual hy means of a base whlch best measures the
Federal awards. The direct cost hase selected relative 408Toe ofbenefil. The indirect costs
should result In each award bearing n fair
allocated. to,. each function are thell . ,
distributed to individual awards and other
share of the Indirect oosts in reasonable
reloli.on to the benefits received from ~e
activltle~ includea in thot function by moans
of aD indirect cost rate(s).
costs.
c. SpeCifiC methods for allocating indlrecl
5. "Predetermined rate" means an indirect
cos ts Bn~ cQmputing Indirect cost rates along
cost rate, app licablo to a sp'ecified current or
.future perrod, usually the governrpental
with tha'oojjd)lions under which ea.c h
unit's fuca! year. This rato is based on an
mothod sho.iild be used are describl;ld in
. subsections 2, 3 and 4 of this appendix ..
estimate of the co~'s to be immrrcd during.
2.,Sjmplifiad mothod.
, the period. Excopt u.ndet very unusual
a, Whllre a grantee agency's major
circumstances, a predetermined fate is not
subject to adjustment. (Because oflegal
fuii'ctions, banefit from its indirect costs to
approximately the same degree, the
.
constraints. predetermined relos are not
permitfed for Foderal contracts; they may,
allocation of indirect costs may be .
however, be used for grants or cooperative
. accomplished by classifying tbe grantee
agreements.) Predetermined rates may not be agency's to III] costs for the base period as
usad by governmental wiits that hove not
either direot or indirect, ond dividing the
submitted and negotiated ilia rate with the
total allowable indirect costs (net of
applicable credits) by an Jlqul\able
cognizantegency. In view of th.e potential
advantages offered by this procodure,
.
distrljJut!on bose. The result of this p.rocess
is an indirecLcost mte whiCh is used to
neBotialion of predetermined rates for
j.ndireot costs for a period of tw~ to four ye!lTS dislJ'ibute indirect costs to 1ndividoal Federal
should be the nOMll in those 'situatlons where ,!wards. The rate should bo expressed as the
the cosl experience and other pertinent faots
pe.rcelltllgo which tho tOlal amount of
avnilabla are deemed sufficient to enable the
a~lowBble indirect costs bears to the: base
parties Involved to reach an informed
selected. This method should also ba Used
.
whera a governmental unit's department or
judgment as to tho probable level of indirect
.
costs du.ring the ensuing accounting periods . . agency has only one major function
6. "Flxod rate" means an Indirect cost rate
encompasslpg e number of individual
which has tlie same chuucterislics as a
proJecq; ~r !lctivitills, and may be used where
predetennined rate, except that the difference the level',ofFederol awards to that
botw.een the estimated costs and the actual,
departm~t. or agency 15 relatively small.
allowable costs of ule period covered by tha
b. Doth th'e direct costs and the Indirect
costs s.ho1l $.cplude capital expenditUTas ;U;d
ralo is carried forward as an adju.stment to
unallowable costs. However, W1allowablo
tho rate computation of a subsequent period.
7. " Provisiollal rate" means a temporary
costs musl be included in the direct costs if
indirect cost rate applicable to 0 specified
they"represent activili~s to which indirect
penod which is used for funding, interim
cO$1s a,re properJy allocable.
reimbursement, and reporting indirect costs
c. Tne distribution base may be tolal direct
on Fuderal awards pendlDg the esteblishment costs (excluding capitol expenditures and
ofa "final" rate for that period.
other distorting items, such as pnss-~ough
S. " Flnnl rete" means an Indirect cost rate
funds, major SUbcontracts, etc.), direct
opplicablo to B speaifted pilst period which
salaries and wages, or another base whicb
is based on the actual allowable cosls of the
results in an equitable distribution.
poriod. A final audlte;d rate. is not subject to
3,.Multiple allocation base method.
a. Where a .granlee ogency'~ indirect costs
adjustment.
benefit its major functions in varying degrees,
9. "13as8 period" for the allocation of
indlrecl costs is the period in which such
~11C.\l costs shall be accumulated Into separate
1. "Indireot cost rate. proposal" means tho
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oost groupings. Each grouping shall then be
allocated. individually to benofitted functions
bY)l1eans of a blse which best measures the
re]aUva benefits.
.
b. The cost groupings should be
astablishad so as to pilrmit the allocation of
each grouping on the basis of benefits
provided to tho major !uncliolls. Each
grouping should oonstitute • pool of
expenses that are of like character in teDnS
of Jhe functions tbeybenent Dnd in IImlls 'of
th.e allocation base which best measures the
[Illative benefits provided to eacb h/.nctlon.
The number oJ separate groupings should bli
, h:eld within proctlcallimlts, taking into
consideratlon the materiality of the amoun~
Involved and the degree of precision needed.
c. Actual conditions must be taken into .
account· in selecting tho hase to be u.sedin
allocating the expenses in oach grouping to
benefiUed functions. When an allocation can
be made by assignment of a cost grouping
directly to the function benefitted, tha
aUocation shell be mada in that manner.
WhfJn thl;. expenses. in a grouping ara moril
general In nature, tbe allocation should be
made through the use or a selected base.
which produces results tbat are equit~ble to
.
both the Federal Government and the
governmental unit. In general, any cost
element or related factor associated with !lie
governmental unit's activities is polentially
adaptable [or use as an allocation base
prOVided that: it can readily be oxpressed in
lenns of dollars or other quantitative
measures '(total direct costs, direct salaries
and wages, staff hours applied. square feel
used, hours of usage, numbar of documents
processed, population sorved, and the like),
. and it is common to the benefitted Ilmotions
dUl'ing !lIe base porlod.
d. Except where a special indirect cost
rate(sJ is required in accordance with
. su~seclion 4, the separate groupings of '
indl.recl costa allocated to each malo~
function shall be aggregated and treated as a
common pool fOT lhat function. The costs in
tho common pool shall then be distributed to
individual Federal awards Included in that
function by use of 0 single Indirect cost rate.
e. The disWbulion base usod in computing
the indirect cost rate for oach function may
be total direct costs (excluding capital
oxpenditu.res and other distorting Items such
as pe's s-through funds, mlljor subcontracts,
elc.), direct salaries and wages, or another
base which results in an equitable
distribution. An indlrecl cost rate should be
developod for eacb separate indirect· cost
pool developed. The rele in eRch case shauld
be stated as the percentage relationship
.
between the particular indirect cost pool and
the distribution ba.s e identified with that
pool.
'4. Special indirect cost rates.
a. In some instances, a single indirect cost
tate for all activities of 0 grantee depertment
OJ: agency or for eocnmajor function of the
agency may not be appropriate. It may not
take into account those different factors
which may substantially arfect ilie indirect
costs BppUcablfl to' a pal'tiCJllor progl'l1l'Ii or
.g roup of programs. The factors may Include
the physical location of the work, the level
of admlnisirative support required, tha
nature of tbe fac,illti~B or other rflsourCtlS
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employed. the orgenizatiolUlllllTangemen18 .
used, or any combinetJon thereof. When a
particular a ward is carried out in on
environment which appeats to gllnlirate a
significantly different lovel of Indirect costs,
provisions should be mac\o for 0 separate
indirect cost pool applicable to that award.
Tho separate indirect cost pool should bEl
developed during tha course of tha regular
allocation process, and the separate indirect
cost rate resulting thel'elTom should be used,
prOVided that: the rate differs signlflcantly
froID the rate which would have been
developed un'der subsections 2. and 3. of this
'a ppendix, and the award 10 which the rate
would apply is material In amount.
.
b. AII.hough 2 ern part 225 adopts the
concept of the fuJI allocation of indirect
costs, there are some Federal statutes whioh
rastriot the reimbursemen\ of cer~aln indirect
costs. Where S,Uch restrictions exist, it may be
necessary to devillop a special rate for the
affected award. Where II "restrictod rato" Is
required, the procedure fOLdQ.y.eloping a nonrestricted rate will be used except for the
additional step of the elimination from tha
inqlrecl cost pool those costs for which Ille
IlIw probibltslelmbursame.n l.
D. Submission ond DocUmentation of
Proposals.
1. Submission of indirect cost rate
proposals.
.
.
a. All departments 'or agencies of the
governmental unit desiring to cl aim indireol
cos\.S undar Federal awards must prepare an
indhect cost rate proposal and related
documentation 10 support th.OS8 costs. The
proposal and Jlllated documentatlo'n must be
relained for audit in accordance with the
records r-atontion requirements cont!1inod In
the Common Rule.
b. A governmontal unit for which a
cognizant IIgency aSSignment has been
specificruly desig1lllled must submit its .
lndi.rocl cost rale proposal to its cognizant
agency. The Office of Manegement and
Budget (OMB) will periodically ,publish lists
of governmental units identifying the
approprlote Federal cognizent agencies. The
cognizanl agency for .all 8overnment~1 units
or agencies n6t idenufied by OMB Will be
detenniped based on the FedoTol aBoncy
providing the largest amount of Federal
funds. In these cases, a governmental unit
must develop an indirect cost proposru In
accordance with the requirements of ~ CPR
225 and maintain Ille proposal and felated
supporting documentation fOJ audit. These
governmental units are not required to
'
submiltheir proposals unless thoy are
speci.fically requested to do so by the
cognizant agency. Whera a local government
only receives funds 85 a sub·rocipient, the
primary recipient will be responsible for
negotiaUng and/or monitoring the subreclpient',!; plan.
c. Ea.c h Indian tribal government desiring
reimbursement of indirect costs must submit
its indiroct cost proposaito the Department
of the rnterior (its cognizant Federal agency).
d. Indirect cost proposois must be
.
developed (and, when required, submitted)
within six months after the close of the
governmental unit's fiscal year, unless an
QxcepUon is approved by the cognizant
.
Fedora l agency. Jr the propos.ed central .

service cost 811ocatJon plan for the same
period has not been apptOved by iliat time,
.the indirecl cost proposal may be prepared
including on amount for central servicos thaI
is based on tho latest federally·app~oved
cnnual service cost allocation pla.n. The
difference between these central service
amoun~ and the amounts ulUmetely
apprpved \vUl be compensated for by an
'adjustmont in a subsequent period.
2. Doournen1.8lion of propo'sols. The
following shall be included with each
indlrflct cost proposa\:
a. The rates proposed. Including subsidiary
work sheets and olher relevant dato, cross
referenced and reconciled to Ille financial
data noted ill subsection b of this appendix.
Alloceted central service costs will bo
supportod.by the summary table includBd In
the app roved cenlIal service cost allocation
plan, This. ~m8ry table is not required to
be submltted'wlth the indirect cost propo581
U the contral service cost allocation plnn for
the same fiscal year has been approved by the
co~lzant agency and is available to the
funding agency.
b. A copy of the financial data (financial
statoments, comprehensive annual financiru
report, Jxocu tive budgets, eccounting reporls',
etc.) upon which the rate is based.
Adjustments reSUlting hom tho use of
w;taudiled data will be recognized. where
appropriate, by th.e Federal cognizant Bgency
in 8 's u,hsoquent proposel.
c. Tlie approximate amount of direcl base
costs incurred under Pederal awards. These
cosls should be. br'o ken out between slilatios
and wages and other direct costs.
d , A chart showing tho organizational
structure of l11e agency auring the period for
which the PICoP'o sal applies, along with a
functional staI6ment(s) noting the duties andl
or responsibilities of all units thaI comprise
the ogellcy. (Once this Is submitted, only
revisions noad be submitted. with subsequent
pTOposal~.) ,
3. Required ceIlificntiori. Each indirect cOSl
rale proposel shall be accompanied by e
'certlfication In the following form:
O!rUficate ofIndlrect Costs
This is to 'cerUfy that I have reviewed the
iDdirect cost rate proposal submilted
herewith and to the best of my knowledge
and belie!:
(1) All costs Included In this proposal
[Identify date I to establish billing or flnal
indirei:t costs rates for !identify period
covored by rBte) H.r e allowable In accordance
with the requirements of the Federalaward(s)
10 which·they apply and 2 CFR part 225, Cost
Principles for S1ale, Lopal, and Indian Tribal
Governments (OMB CiIcular A-87).
Unallowable costs hove been adjusted fOT in
allocating 'c osts as indicated in the cost '
alloc,!-tion plan.
(2) All costs Included In this proposal are
.properly allocable to Federal' awards on the
basis of 1\ beneficial or causal relationship
between the expenses in.c urred and th.e
ugreeme~ts to whioh thllY are allocated in
accordance with,applicable requiremenls.
Further, The.s3me cosLSthat have been treated
as indirect QQ5Ls have not been cleimed a5
diIect C08ts'. SI milar types of costs have been
8cc?unted for consistently and the Federnl

Governmenl will be notified of any
accounting changes that would affect the
predetermined rate.
I declare that tha foregoing is true and
correct.
Governmental Unit:
Signature: _ _ _ _ _ _ _ _ _ _ _ __
Name of Official:
Title:
Date of Execution:
E. NegotioUon and Approval of Rales.
1. Indirect cost rales will be reviowed,
negotiated. and approved by th.e cogniz.ant
Federal agency on B timely basis. Once a rate
has been agreed upon, II will be accepted and
used by all Federal 8gencies unless
prohibited or limited by statute. Where a
Federal funding agency has roason 10 believe
that s pacial operating factoTs affecting i.ts
awards necessitate speciru indiroct cost rates,
the funding agenty will. prior to the time the
rales Bre negotiated, 'floUfy the cognizant
Federal agency.
"
2, The use of pTadelenn:lned rate.s, If
allowed. Is encouraged where the cognizant
agency has reasonable assurance based on
past experience end Teliable projection of the
grantee agency's costs, that the rate is not
likely to exceed 0 rate based on actual costs.
Long-term agTeoments utilizing
predetermined rates extending over two or .
more years ara encouraged, where
appropriate.
3. The resulls of each negotiation shall be
formalized in II written agreement between
th e cognizant agency and tho governmentel
unit. This agreement will be subject to reo'
opanjng iflhe agreement is subsequently
found to violate a statute, or the Infon'llation
upon which the pion was negotiated is lateT
found to be materially Incomplete or
inBccurate. The agreed upon retes shall be
modo available to all Federal egencies (or
their use.
4. Refunds shall be made If proposals are
leter found to have Included costs that lire
unallowable as specified by law or
regulati.o n. as identified in Appendix B to
this part, or by the terms and conditlons of
Foderal awards, or are unallowable becaU5B
they are clearly not allocable to Federal
awards. These adjustments or refwids will be
made regardless of the type of rate negotiated ,
(predetermined, finel, fixed, or provisional).
P. Other Policies.
1. Fringo benefit rates. Ifoverall fringe
benefit rates are not approved for the '.
governmenta.1 unit as part of the central
service cost rulocaHon plan, these rates will
be reviewed, negotiatod and approved for
individuel grantee agencies during the
Inclirect cost negotiation process. In those
cases, a.proposed fringe benefit r8te
computation should accompany the indirect
cos I proposal. If fringe benefit retes are nqt
uSed at the grantee agency loval (J.a., the
agency speclfically identifiea fringe benefit
costs to individual employees); tho
governmental unl.t should so advise the
cognizent agency.
.
2. Billed services provided by the grantee
agency. In some ceses; go.vemrnental unite
provide and bill for services similar to those
covered by central service cost allocation
plans (e.g., computer centers). Where this
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oocurs. the ·governmental Wlitshould be
agency efforts to implement the Federal 230.45 Relationship to prevlou. issuance.
guided by the requirements in Appendix C to Financial Assistance Management
230.50 Information Contact.
this parI T.eJ6tlng to the davolo{lment of
Im'provement Act of 1999 (Pub. L. 106- . Appendix A to Part 23o-Genel'lll Principles
billing ra~es and documenta(j~n
Appendix B to Part 23G-Selected Items of
"107). ,
requirements. and should advlSo the
.
Cost
. DATES: Pait 230 is effective August 31,
cognlUint agency of any billed services.
Appendix C to Part 23G-Non-Proflt
Reviews of those types of services (including 2005. Tl1~s. document republishes the
Organizations Not Subject to This Part
. reviews of costing/billing methodology.
exlstingOMB Circular A- 122, which
profits or 108ses. otc.) will be made on 8 case- already'ris in effect.
.
AuthoritY:'31 U.S.C. 503; 31 U.S.C. 1111;
.
by-case basis as wananted by tho
41 U.S.C. 405; Reorganization Plan No. ·20f
FOR FURni~R INFORMATION CONTACT: Gil
circumstances involved.
1970; E.O.11541, 35 FR 10737, 3 CFR,196~
'fran, Office of Federal Financial
3. Indirect cost allocations nol u$g rates.
Management, Offioe of Management and 1970,p.939
In certain situations. a so.vernmental unit.
Budget, terephone 202-:-395- 3052
becBuse of the nature of I.ts awords, may be
§ 230.5 PurpoH.
(direct) or 202-395-3993 (mein office)
required to develop a cost allocation plan
that djstributes indirect (and, in some cases.
This part establishes principles for'
and e-mail: HaCl,d._Tran@omb.eop.gov.
direct) COS IS to the specific fundjng sources.
determining costs of grants, contracts
SUPPLEMENTARY INFORMATION: On May
In these C850S ,'8 narrative cost allocation
and other agreements with non-profit
10, 2004 [69 FR 259701, we revised the
methodology should be developed,
organizations.
three OMB circulars containing Federal
documented. maintained for oudH, or
cost prinCiples. The Pllrpose of those
submilied, 88 appropriate. to the cognizant
revisions was to simplify. the cost
§230.10 Scope.
~Ilency for review. negotiation. and approval.
4. APpolils. If a dispute arises in a
principles by making the descriptions of
(a) This part does not apply to
, ' llegotlation of on indirect cost rate (-or other
similar oost items consistent aoross the
colleges and universities which are
rale) between the cognizant agency Bnd the __ cifcllI,ars >Were possible. tllereby
_ _.~~verec! by 2 CFR part.220 Cost
governmental unit, the dlsputo shall be
reducing
the
possibility
of
.
Principles for Educational Institutions ' resolved In accordance with tho appeals
miSinterpretation. Those revisions, a
(OMB Circular A-21); State, local, ond
procedures of the cognizant agency.
resu~t .or OMB and Federal agency
federally-recognized Indian tribal
5. Collection of unallowable costs and
governments which are covered by 2
efforts to implementPublic Law 106errqneous·paymenls. Costs specifically
idenUfled as unallowable and charged to .
107, were eIiectiv.e aD June 9, 2004.
CFR
225 Cost Principles for State,
Federal awards either dlrectly or indirectly
. In .1MB, do cument, we relocate OMB
Loca , and Indian Tribal Governments
will bo refunded (includIng interest
.C 1rculai,A'-122 to the CFR,.in Title 2
(OMB Circular A-87); or hospitals.
chargeable in Bcco.rdance with applicable
which
.,y-f1S,
established
on
May
"11,
2004
(b) The principles deal with the
Federalogency ·rogulatione).
169 FR 26i76) as a central location for
·subject of cost determination. and make
. 6. OMB assistance. To Ihe extent that
no attempt to identify the circumstances
problems lire encountered arno.ng tho Foderal ' OMB an~ Fecj.eral agency policies on
grents and agreements.
d'
th
r
d
agencies and/or governmental unlts ,in
.
Our
relocation
of
OMB
Ci
reu
lar
Aor lctate e extent 0 agency an nonconnecUon with the negotiation ond approva.1
profit organization participl}tion in the
process. OMB will lend assistance, as
. 122. does not change the substance of
.1.
finanCing of a parlicular project..
required. to resolve such problems in a
"",e circular. Other than adjuslme~ts
Provision for profit or other increment
timely manner.
needed to conform to the formatting
above cost is outside ilie scope of this
requirements of the CFR, this document plP't.
IFR Doc. 05-16649 F'i1ed 8-30-05; 8:45 amI
relocates in 2 CFR the version of OMB
BILLING COOE 31UHI1-P
Circular A-122 as revised by the May
§230.15 Policy.
10; 2004 notice.
The principles are designed to
OFFICE OF MANAGEMENT AND
List of Subjects in 2 CFR Part 230
provide that the Federal Govermrumt
BUDGET
bear its fair share of costs ex.cept wh!,re
A<;ccnmting, Grant programs, Grants.
restricted or prohibited by law. The
administration, Non-pro~t
2 eFR Part 230
principles do not attempt to prescribe .
organizations, Reporting and
the extent of cost sbarlng or matching
Cost Principles for Non-Profit
recordkeeping requirements.
on grants, contracts, or othllr
Organizations (OMB Circular A-122)
Dated: August 8,2005.
agreements. Howjlver, such cost sharing
AGENCY: Office of Management and·
Joshua.B. Bolten,
or matching shan not b~ accomplished
Budget.
Director.
through arbitrary limitation s on
ACTION: Relocation of policy guidance to
individual cost elements by .Federal
Author;i~ and Issuance'
2 CFR chapter II.
agencies .
• For the reasons set fortllabove, the
SUMMARY: The Office of M~agement
Office ol~anagemerrt and Budget
§230.20 Applicability.
a·n d Budget (OMa) is relocating Circular
amendsl 2 ~R Subtitle A, chapter n, by
(a) These principles shali be used by
A-122, "Cost Principles for Non-Profit
adding Q,'I-lflrt 230 as set forth belQw.
all Federal agencies in determining th.e .
Organizations," to Title 2 in the Code of
costs of worlc'perfonned by non-profit
Federal Regulations (CFRI. subtitle A,
PART 23G--COST PRINCIPLES FOR
orga'nizatlons under grants, cooperative
chapter II, part 230. This relocation is
NON"PROFIT ORGANIZATIONS (OMB
agreements,costreimbursement
part of our broader ~n1tiatlvo to creato 2
~IRCUL~R A-122)
contracts, and other contracts in which
.CFR as a single location where the
Sec.
public can find b oth OMB guidance for
cOsts are used in pricing,
.
230.5 , Purpose.
administration, or settlement. All of
grB.nts and agreements and the
these instruments are hereafter refeITed
associated Federal agency implementing 230.10 Scope.
230.15 Polley.
regulations. The broader initiative
to as award~ . The principles do Dot
230.20 Applicability.
apply to awards under which an
pr.o vides a good foundation for
,
230.25 Definitions
.organi zation is not required to account
streamlining and simplifying the policy 230.30 OMB responsibUitles.
to the Federal Government for actual
framework for grants and agreements,
230.35 Federal egoncy responsibilities.
costs incurred.
one ebjective of OMB and Federal
230.40 Effective date .of changes.
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Lebowitz, Alan (OOB)

'From:
Sent:
To:

Subject:

Gordon, Jefftey (OOB) [JefffeY.Gordon@biJdge[state.ny.us]
Wednesday, February-04, 2009 12:00 PM
Norton, Dennis (DOB); Hennigan, Bob (DOe)
Covered Lives

Importance:

Categories:

Green Category

This came into the Ins:urance dept. ~et me know if you have suggested response.

Thanks.

-

Forwarded by Andrew MalsJPAR1INYCISIDNY 00'0210412009 11:-43 AM-

"Barbllra senaon" <bbenBo~@cralnBnpwyor!s.§om>

' To
ce

0210412009 11 :41 AM

camals@fos.s.ta!e.DV.US>

SubjeCIt DRP

Andy, I asked for the Health Plan Asssociation's assessment of what was passed yesterday,
as well a,s to comment on the guv' sstatement about the insurers' should be able to cover
this from their reserves (as we reported in today's Pulse.)
Also, can you explain to me the changes to Health NY?And whi;l.t is this:
services and expe'nses .
related to the pilot program fO,r entertairu:nent industry employees."
This is what HPA

wrot~

$-1.96 M "for

back:

As for the impact, the DRP includes $120M in covered lives for the
2008-09 fiscal year .. and the bill also hikes it another $14OM for
2009-2010. Whopping $24.oM hit on premiums. Then there's almost $l80M
in shifts from HeRA into 332 assessments -- $139.5M . fo'): HNY, $39.2 for
individual direct pay market and $1.96 M "for services and expenses
related to the pilot program for entertainment industry employees."
Ha~ not heard Paterson's reserves co~ent.
However, since covered live~
applies to the self-insured and TPA products, as well as fully-insured
products, there is statutory language requiring the assessment to be
pai? by the insured ... so 'it, has to, be passed on.
.

1

3941

..

2009~10

Anti-Tobacco Program
Cancer In-itiatives
Poison Control Program
Infertility Grant Program
& Cervical Cancer

ram

. $0.-0
$18.2
$4.8
-$4.0
1.
$29.1
,

$70.9
$11.5
$4.8
$4.6
.1 .
$99.9

2010';11
$70.9
$17.5
$4.8
$4.6
$2.1
$99.9

20 1-12
.9
$17.5
$4.8
$4.6
' $2.1
$99.9

-2012-13
$70.
$11.5
$4.8
$4.6 .
$2.1
99.9

* 2008-09 costs wil1 be paid for by HCRA in the first instance and then reimbursed by sin once sufficient fu-nds

have been raised through the Insurance Assessment in 20q9-10. Total transfers to HCRA associated With 200809 programs will include $29.1 M in HCRA, $20.8M in Public Health, and $89M associated -with Timothy's Law
'
subsidies (total revenue in 09,.10 of $138.9M).
"

STATE OF NEW YORK
Statewide Cost Allocation Plan

Fixed Cost Calculation
FY2009

FINAL

April 17,2008
Prepared by: MAXIMUS
804 Moorefield Park Drive, Suite 101
Richmond, VA 23236
(804) 323-3535 • Fax (804) 323-3536
©MAXlMUS, Inc. 2008

17'101

STATE OF NEW YORK
STATEWIDE COST ALLOCATION PLAN
FOR THE FISCAL YEAR ENDING MARCH 31, 2009

TABLE OF CONTENTS

PAGE

Introduction ............ ... .... ... ............ ................................................. ................ ............. .......... 1
Cost Allocation Plan ....... ........................................ ................................ ............................ 2
Significant Increases (> 10%) In Actual Costs Allocated for Central Services ................... 3

EXHIBITS
I.

Fixed Costs for Fiscal Year 2009

n.

Schedu.\es of2007 Carry-forwards and Projections for Fiscal Year 2009

III.

Summary of Carry-forwards

IV.

Summary of Actual Indirect Costs for Fiscal Year 2007

V.

Footnotes to Indirect Cost Schedules

17":10'

STATE OF NEW YORK
STATEWIDE COST ALLOCATION PLAN
FOR THE FISCAL YEAR ENDING MARCH 31, 2009

INTRODUCTION

New York State government is organized into 20 departments. Within the State's organization,
administrative and support services are provided by the following agencies:
[J
[J
[J
[J
[J
[J
[J
[J
[J
[J
[J
[J

Office of General Services
Office ofthe State Comptroller
Department of Law
Division of the Budget
Office of Employee Relations
Office of the Inspector General
Office for Technology
Governor's Office of Regulatory Reform
Department of State
Treasury Management
Division of Minority and Women's' Business Development
Public Employment Relations Board

Consistent with prior years' plans, costs identified for these agencies are from cash basis records.
In addition, expenditures are identified for each agency regardless of the appropriation year.
Charges against specific appropriations are,segregated in the State's accounting records by each
agency and major program. To establish 2009 projected costs, 2007 actual expenditures for
personal and non-personal services were adjusted upward using an 3.17% inflation rate applied
over the 24-month period ending with the fiscal year March 31, 2009.
In addition to the central service agencies identified above, costs were developed for the
following related items:
[J

Building Depreciation - Costs have been identified for central service agencies only
based on actual depreciation for State ,owned properties as of March 31, 2007' as
developed by the Office of General Services. The costs have been allocated to central
service agencies only based on the usable square footage of each within respective
buildings as of March 31, 2007. Bond interest expense paid in FY 2006-07 has also been
included for allocation purposes.
.

Cl

Cl

Equipment Use Charges - Costs associated with equipment acquisitions for central
service agencies have also been identified within the plan. The use charges are
calculated at the rate of six and two-thirds percent (6.67%) of total equipment
expenditures during the past IS-years, including FY 2006-07. The use charges are
assigned to central service agencies only based on the actual costs of equipment
purchases identified for each.

" only. Fringe
Employee Fringe Benefits - Costs are identified for central service agencies
benefit costs are calculated based on the projected FY 2008-09 rate of 42.67% applied to
projected salaries and wages of central service agencies.

Cl

Civil Service Costs - In lieu of allocating Civil Service agency costs, a civil service
charge has been calculated based on an employee rate for FY 2006-07. The charge is
calculated by mUltiplying the rate by the number of authorized General Fund positions in
central service departments only. ,The rate per employee used for FY 2008-09 projected
costs equals $Z20.41.

Cl

Payment in Lieu of Taxes (PILOT) - State disbursements applicable to PILOT have been
included in the plan. FY 2008-09 projected costs have been identified by State owned
facility and allocated based on the usable square footage of each as of March 31, 2007.
All other taxes paid on behalf of single tenant occupied facilities 'have been directly
allocated to each respective agency.

COST ALLOCATION PLAN AND INDIRECT COST RATE PROPOSAL

The cost allocation plan and resulting indirect cost rate proposal were developed by measuring
actual Statewide indirect costs applicable to operating departments and programs for the fiscal
year ended March 31, 2007. These actual determinations were then compared against
projections for 2007 and a carry-forward adjustment was calculated which identifies the
difference between 2007 projected costs and 2007 actual costs by department and program.
Carry-forwards were developed for each central service projected for 2009 based on 2007 actual
costs.
A separate 2009 cost allocation analysis was developed using a format identical to the 2007 plan.
However, within the 2009 plan, personal and non-personal costs associated with central service
agencies have been adjusted upward by a factor of 3 .17%. The rate was applied to the actual FY
2006-07 costs of central service agencies to establish projected costs for these agencies in FY
2008-09.
Fixed indirect costs for the fiscal year ending March 31, 2009 were established by the FY 200809 indirect cost projections adjusted by the 2007 carry-forwards, federally negotiated
adjustments, if applicable, and reimbursements (Section II credits) by operating departments.
(Note: A carry-forward adjustment has not been calculated for the Office of the State
Comptroller-Management Audit due to the varying levels of services afforded operating
departments from one fiscal year to the next.)

2
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The 2009 fixed indirect costs and supplemental schedules are contained in the sections that
follow. The cost allocation plans based on projected costs for 2009 and actual costs for 2007
respectively, are submitted as two separate and distinct documentS.
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King. Juliet (DOB)
From:

Sent:
To:

Subject:
Attachments:

crulon@ins.state.ny.us
Friday, November 14, 20084:53 PM
Patrick Ryan
A budget overview I put together this past April
2008-09 Ins Dept Budget Overview.pps

Pat,
This has some slides that may be helpful. It's old news from April but still mostly valid (except about only a 3.35% cutl)
Chris
(See attached file: 2008-09 Ins Dept Budget Overview.pps)
Christopher F. Rulon
Deputy Superintendent for Operations
New York State Insurance Department
One Commerce Plaza
Albany, NY 12257
Phone: 518-474-4567
Fax: 518-473-4139

1
30062

New York State Insurance
Department
2008-09 Financial Overview

April 2008
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2008-09 Financial Overview
•
•
•
•
•
•
•

How much is the Insurance Department Budget?
What does it cost to operate the Department?
Who pays for this?
Where does the money go? '
How much mon,e y does the Department collect?
What are recent revenue and expenditure trends?
What about these budget cuts I'm hearing about?

2008-09 Financial Overview
Insurance Department Appropriations
Special Revenue- §332 .
General Fund
Special Revenue-Federal
Total Dept Appropriations

$240,408,000
100,000,000
1'50,000
$340,558,000

Special Revenue-HeRA

$318,360,000

(from Dept of Health)

Grand Total

<.oJ

o
o

0'1

U'I

$658,918,000
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2008-09 Financial Overview
Insurance Department Appropriations
pecial Revenue- §332
Genera u
Special Revenue-Federal
Total Dept Appropriations

$ 240,40.8 ,000

Special Revenue-HeRA

$318,600,000

,000
150,000
$340,558,000

(from Dept of Health)

Grand Total

$658,918,000

2008-09 Fi·nancial Ove"rview
Genera'l Fund vs. Special

R~venue

General Fund appropriations are supported by
NYS tax revenues
Special Revenue. appropriations are supported
by revenues from authorizing legislation or
from other sources
Insurance Department operating funds come
from industry assessments authorized by
Insurance Law §332

w

o
o

Ol
-.j

co
o
o

'"

'"

2008-09 Financial Overview
All of the Insurance Department's
operating funds come from the
insurance industry.
2008-09 operating expenses:
$240,408,000
or
$658,652 a. day

2008-09 Financial Overview
§332 Revenue Sources

340 Domestic Companies
UJ

o
o

'"
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o

o
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'2008-09 Financial Overview
Insurance Department Operating Budget

Special Revenue - §332
Personal Service

$240,408,000
$ 69,050,000

Non-Personal Service

25,744,000

Fringe Benefits

31,451,000

Indirect Costs

2,6'59,000

Subtotal Direct Dept Operations

$128,904,000

Suballocations to Other Agencies

$111,504,000

2008-09 Financial Overview
Insurance Department Operating Budget
, Highlights - Special ,Revenue §332
Funding for:

w
o
o

~

956 Full Time Positions
(+ '7 Financial Svcs Com,m)
, (+5 Universal Health Care)
50 Ins Examiner T'rainees
NYC Lease Renewal
$36.9 million increase in
suballocations
Continued Funding for FGI Solutions

N

S
o
",

2008-09 Financial Overview
Insurance Department Operating Budget
Highlights - Special Revenue §332
Suballocations to other agencies:
Health Department
Department of State
Department of Law
Criminal ]ust'ice Services
Banking Department
Inspector General
Total

$ 73,966,000
25,323,000
9,500,000
2,000,000
465,000
250,000
$ 111,504,000

2008-09 Financial Overview
Insurance Department Operating Budget
Highlights - Special Revenue §332
Operating Budget Breakdown:

w

o

o

'-.J

w

Direct Dept Expenses

$128,904.,000

53.6%

Suballocations to
Other Agencies

$111,504,000

46.4%

....oo:t
o

M

2008-09 Financial Ov·e rview
Insurance Department Operating Budget
Change from Prior Year Appropriations

Direct Dept Operations
Suballocations to Other
Agencies

2007-08

2008-09

$124.5

$128.9

+3.48%

$74.6

$111.5

+49.43%

Change

(Millions)

2008-09 Financial Overview
What does it cost the industry to support
. Insurance Department operations?
Projected NYS Domestic Premiums:

$47.5 billion

Ins Dept net operating budget:

$230 million

Cost per $1,000 in premiums:
(or less than 1/2 of 1 percent of revenues)

w

o

o
.....
VI

$4.83
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2008-09 Financial Overview
What does it cost a policyholder to support
you at the Insurance Department?
A little exercise just for fun ...

2008-09 Financial Overview
What can you say to ,annoying
in-laws or neighbors when they say,
"I pay your salary?"
If your salary is:
Ins Dept net operating budget:
Percent of budget of your salary:

$65,000
$230 million
.'0283 %

Cost per $1,000 in premiums:
$4.83 x .0283% = $0.0014 per $1,000 in premiums'
$5,000 in premiums a year

w
o
o

....
....

= O.7¢

for your salary
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2008-09 Financial Overview
Appropriation Distribution
All Department Expenditures

$240,408,000

2008-09 Financial Overview
Appropriation Distribution
Direct Department Expenditures

$128,904,000
w
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2008-09 Financial Overview
·Direct Department Expenditures
Contractual Services '

$21,024,000

2008-09 Financial Overview
Insurance Department Structure
Special Revenue §332
Three Program Budgets:
• Administration
• Regulation
• Consumer Services
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131
672
153
956

positions
positions
P9sitions
positions

N
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2008-09 Financial Overview
Insurance Department Structure
Adm'i nistration Program:
• Executive .. :................... "" .................... 25
• Office of Genera I Cau nsel............... 47
• Administration .................................... 56
(ADM, HRM, TA, ADO and OS)

Public Information & Researchu ....... 3
$14,561,000 .

(131 positions)

2008-09 Financial Overview
Insurance Department Structure

Regulation Program:
• Li fe ................... 16 7

• Frauds ................... 69

• Health .............. 98
• Property........ 235
• Systems.......... 67
• .Fin Svcs........... 7

•
•
•
•

$101,851,000
w

o
o
00
w

Capita'i Markets ... 10
Po Iicy. .................... 3
Disaster Prep....... 11
Univ Health.......... 5
(672 positions)

2008-09 Fina'ncial Overview
Insurance Department Structure
Consumer Services' Program:
• Consumer Services ........ 108
• Licensing ........................... 45

$12,492,000 '

(153 positions)

2008-09 Financial Overview
Other Funding

General Fund

$100,000,000
,

Support for Timothy's Law
-

Provides insurance premium subsidies to smallgroup employers for the cost of providing insurance
for mental health services
Supports 12 Insurance Department positions to
administer payments and to complete a study on
the effectiveness of the law
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2008-09 Financial Overview
Other Funding
-

Special Revenue - Federal

$150,000
L

Allocated to the Health Bureau
"For moneys to the department of insurance to
perform a study on the feasibility of a new risk
pool mechanism"

2008-09 Financial Overview
Other Funding - §332
Reappropriations

$10,400,000

(from prior years' spending authority)

Financial and Legal Advisory
Services - (FGI Solutions)

w

o
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00

10,000,000

We.b site for Auto Insurance
Rate Viewing

100,000

Health Care Quality and Cost
Containment Commission

300,000

co
co

o
o
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2008-09 Financial Overview
Pass Through Appropriations
(from the Dept of Health)

Special Revenue - HeRA
Healthy NY Program
Entertainment Industry
Employees
Physicians Excess Medical
Malpractice Program
HMO Direct Pay Market
Program

$318,360,000
149,800,000
1,960,000
127,400,000
39,200,000

·

2008-09 Financial Overview
·A Quick Look at Revenue
How much money do we collect?
Revenues Collected:

$707,640,673

or $1,938,741 a day
(Fiscal Year Ending March 31, 2008)
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2008-09 Fi.nancial Overview
2007-08 Revenue Sources

$707,640,673

2008-09 Financial Overview
2007-08 Revenue Sources
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2008-09 Financial Overview
Revenue and Expenditure Trends
Domestic Premiums vs Assessable Expenditures
60 . 00 ~~~
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200.00

40.00
150.00
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2008-09 Financial Overview
Revenue and Expenditure Trends
332 Assessment Rates per $1,000 Premium
Insurance Department Expenditures and Suballocation Expenditures
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-+-Department Rate per $1,000
- - Suballocation Rate per $1,000
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2006-07
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2008-09 Financial Overview
What's Next?
2008-09 Fiscal Outlook
Governor Paterson has called for a
3.35 percent reduction in A.g ency spending
Agency heads have broad authority to develop
and manage their agency spending plans

2'008-09 Financial Overview
2008-09 Fiscal Outlook
How much is the Department's required reduction?
Insurance Department Direct Operating Budget

- $128,904,000
3.35 percent red,u ction
$-4,318,000
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2008-09 Financial Overview
2008-09 Fiscal Outlook
Priority is to minimize the impact on core
Department functions
Goal is to maintain Department management
of our resource allocations and expend.itures
Plan is under development to manage the
reduction through expenditure monitoring
and control
Expenditure plans are due May 16

uestions and
Answers
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Thank you

King, Juliet (DOB)

From: Ryan, Patrick (DOB)

Sent: Thursday, October 23, 2008 10:05 AM
To: Walsh, Frank (DOB)
Cc: Westervelt, George (DOB)
Subject:
Frank,
George wanted me to get this chart to you. Let us know if you have any questions
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Attachment 5
Insurance Department
Cost to the Industry to Support SID Operations
($ in millions)
Appropriation Basis

04-05
Enacted

05-06
Enacted

06-07
Enacted

07-08
Enacted

08-09
Enacted

08-09
November
Special
Session

SID Operations

$105

$115

$121

$124

$129

$129

$129

0.00%

22 .86%

Suballocations

$56

$63

$69

$75

$111

$261

$261

135.14%

366.07%

09-10
Executive

08-09
Enactedj09-10
Change

5-YR
Cha nge

Total Assessed to Industry

$161

$178

$190

$199

$240

$390

$390

62.50%

142.24%

Total Estimated NYS Insurance Premiums

$44,855

$45,381

$47,100

$48,000

$48,500

$48,500

$48,500

0.00%

8.13%

SID Operations

$2.34

$2.53

$2.57

$2.58

$2 .66

$2.66

$2.66

0.00%

13.62%

Suballocations

$1.25

$1.39

$1.46

$1.56

$2.29

$5.38

$5.38

135.14%

331.04%

Total SID

$3.59

$3.92

$4.03

$4.15

$4.95

$8.04

$8.04

62.50%

124.03%

Cost of Assessments Per $1000 in Premiums

<.oJ

o
o
o

•

The Insurance Department is funded by an assessment on all insurance carriers domiciled within the State.

•

The statutory basis of the assessment is section 332 of the Insurance Law and is based upon each company's
share of premiums written in the State.

•

The 2008-09 November Special Session assumes new fund shifts totaling $150 million as follows: Timothy's Law
($100M) and Department of Health programs such as school based health centers, cancer related services,
universal prenatal/postpartum visitation and infertility programs ($50M).

INSURANCE ACTIONS
FACT SHEET

Unit:
Contact Person:
Phone:
Agency:
Date:

Health
Bob Hennigan
(518) 474-8516
Department of Health
December 8, 2008

Summary: Assessments on all components of the Insurance Industry (except selffunded health insurance plans) finance the operations of the New York State Insurance
Department (SID) as well as programs in other agencies which are insurance-related or
help limit insurance costs in future years (e.g., public health programs which prevent
future health care costs). Other assessments and surcharges on health insurers are
used to finance health care programs through the Health Care Reform Act (HCRA).
Recommendations:
Targeted assessments· on the Insurance Industry are recommended to finance health
program costs. These actions will reduce General Fund spending by $855M in 2009-10
and $827M in 2010-11.
•

HCRA Surcharge: Increase the HCRA surcharge applied to health insurers by 0.5
percent on private payors (from 8.95% to 9.63%) and a proportional amount on other
payors. An increase in the surcharge generates additional revenues to support
HCRA (2009-10 Savings: $126M; 2010-11 Savings: $108M) .

•

Covered Lives Assessment - Increase the assessment on health insurers from
$920M to $1,040M annually beginning in 2008-09, which is used to fund various
public health and insurance programs in HCRA (2009-10 Savings: $240M -- two
years worth ; 2010-11 Savings: $120M).

•

Extend Covered Lives Assessment to Out-of-State Insurers: Extend Covered Lives
to require out of state insurers to pay the covered lives assessment based on the
number of NYS residents they insure (2009-10 Savings: $5M; 2010-11 Savings :
$5M) .

•

Shift Timothy's Law to Insurance Assessments : Finance the costs of assistance to
small business to implement Timothy's Law from insurance assessments. Timothy's
Law requires insurers to cover mental health benefits. (2009-10 Savings:$179M ;
2010-11 Savings: $91 M).

•

Shift Select HCRA and Public Health Programs to Insurance Assessments: Shift the
financing of various HCRA and public health programs which benefit overall public
health and lower future health insurance costs, including Breast & Cervical Cancer,
Cancer Initiatives, Poison Control, Infertility Grants, certain Early Intervention costs,

c:luserslbdkingjlappdatallocallmicrosoftlwindowsltemporary internet fileslcontent.outiooklx08k1 mro109-1 0 medicaid -insurance.docx
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and Anti-Tobacco Programs to Insurance Assessments (2009-10 Savings: $192M;
2010-11 Savings: $144M).
•

Extend Insurance Assessment to Out-of-State Insures: Extend the assessment to
include out-of-state insures and increase the total assessable premium base by 153
percent (from $488 to $1218). Due to the increased premium base, collections will
be increased without impacting New York State insurers. The extension of this
assessment would help level the playing field between insurers located in New York
and those headquartered out-of-state. The additional revenue will be dedicated to
offset State costs and finance public health care programs (2009-10 Savings: $0;
2010-11 Savings: $135M).

• . Establish Third Party Claims Processing Fee : Establish a tax on insurance claims
processed by a Third Party Administrator (TPA) of $1 .00 per claim to generate $63M
in 2009- 10 (net administrative costs). Employers with self-funded health insurance
plans use TPAs to administer their plans. Since claims processed by TPAs are not
subject to premium taxes, an inequity results that encourages large employers to
self-insure, rather than purchase regulatl~d insurance products (2009-10 Savings:
$63M; 2010-11 Savings: $126M).
•

Physician Practice Procedure Surcharge: Establish a surcharge on surgical and
radiological procedures performed in physician practices at the same level of the
HCRA surcharge on those procedures performed in hospitals (9.63%). This would
create pricing equity and help level the playing field for all providers offering the
same or similar services (2009-10 Savings: $50M; 2010-11 Savings: $99M).
Fiscal Impact - ($ in millions)
DEFICIT REOUCTION PLAN PROPOSALS

2009-10

2010-11
108.0
120

HeRA/public Health Funding Shift to Insurance Assessments

Sub Total Deficit Reduction Plan
EXEcunVEBUDGETPROPOSALS
to Insurance Assessments
to Out of State Insure

179.0
99

90.9
49.9

644.8

368.8

92.6

93 .7

5.0
0.0

5.0
134.8
126.2
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EXHIBIT
o

STATE OF NEW YORK
SUPREME COURT

COUNTY OF ALBANY

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN
TRANSIT INSURANCE COMPANY, EVEREADY INSURANCE
COMPANY, GREATER NEW YORK MUTUAL INSURANCE
COMPANY, KINGSTONE INSURANCE COMPANY,
MERCHANTS MUTUAL INSURANCE COMPANY and UTICA
MUTUAL INSURANCE COMPANY,
Plaintiffs,
-againstSTATE OF NEW YORK; ANDREW M. CUOMO, in his official
capacity as Governor of the State of New York; BENJAMIN M.
LANSKY, in his official capacity as Superintendent of the New
York State Department of Financial Services; and ROBERT L.
MEGNA, in his official capacity as Budget Director of the State of
New York,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC.; AETNA HEALTH INSURANCE
COMPANY OF NEW YORK; CDPHP UNlVERSAL BENEFITS,
INC.; CAPITAL DISTRICT PHYSICIANS' HEALTH PLAN,
INC.; HEALTI-I NET OF NEW YORK, INC.; I-IEALTH NET
INSURANCE OF NEW YORK, INC.; HEALTHNOW NEW
YORK INC.; INDEPENDENT HEALTH ASSOCIATION, INC.;
INDEPENDENT HEALTH BENEFITS CORPORATION; MVP
HEALTH PLAN, INC.; MVP HEALTH INSURANCE
COMPANY; MYP HEALTH SERVICES CORP.; PREFERRED
ASSURANCE COMPANY; OXFORD HEALTHlNSURANCE,
INC .; OXFORD I-IEALTH PLANS (NY), INC.;
UNITEDHEAL THCARE INSURANCE COMPANY OF NEW
YORK; and UNITEDHEALTHCARE OF NEW YORK, INC.
Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK; ANDREW M . CUOMO, in his official
capacity as Governor of the State of New York; BENJAMIN M.
LANSKY, in his official capacity as Superintendent of the New
York State Department of Financial Services; and ROBERT L.
MEGNA, in his official capacity as Budget Director oftbe Sta1e of
New York,
Defendants.

PLAINTIFFS'
SECOND SET OF
INTERROGATORIES
Index No. 264-10

PLEASE TAKE NOTICE that the Defendants are required, pursuant to Civil
Practice Law and Rules 3101, 3l02(a), 3131, and 3133, to answer, under oath, the
following Interrogatories, and serve a copy of those answers upon the undersigned within
20 days .
GENERAL DEFINITIONS

A.

Unless otherwise specified, the terms "you," "your," or "Defendants" shall

mean each of the Defendants identified in the caption, and each of their present or former
agents, employees, office, or other representatives, and its predecessors, successors,
affiliates, subsidiaries, collectively and singly, and their present or former agents,
employees, officers, or other representative.
B.

The term "Action" shal1 refer to the instant action, Albany County

Supreme Court, Index No. 264-10
C.

"Department of Insurance" refers to the New York State Department of

Insurance and its predecessors and successors, including, but not limited to, the New
York State Department of Financial Services.
D.

The tenn "budget" refers to the final budgets approved by the New York

State Legislature and signed by the governor of the State of New York.
E.

The term "date(s)" means the exact day, month, and year, if ascertainable;

otherwise, the best approximation (including relationship to other happenings and events)
with the indication that it is an approximation of said date(s).
F.

The term "person(s)" means any individual, corporation, proprietorship,

partnership, association, or any other entity.
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G.

The term "assessmenl(s)" means moneys collected from insurance

companies via Insurance law § 332 and Financial Services Law § 206.
H.

The term "document(s)" shall mean every original writing or record of

every type and description (whether hard copy, digital or otherwise) that is or has been in
the possession, custody or control of Defendant, or of which Defendant has knowledge,
including, without limitation: correspondence, memoranda, tapes, stenographic or
handwritten notes, studies, publications, books, pamphlets, pictures, films, voice
recordings, maps, reports, surveys, charts, blueprints, minutes or statistical compilations,
and computer printouts; every copy of such writing or record where the original is not in
the possession, custody or control of Defendant; and every copy of every such writing or
record where such copy (1) is not an identical copy of an original or (2) contains any
commentary or notation that does not appear in the original.
I.

The term "identify" shall have the following meanings when it is used in

the following circumstances:
1.

As 10 a person:

name, business and residence address, and

telephone number.
2.

b.s to a 'document: the type of document (memorandum, letter,

etc.), the identity of the author or originator, the date authored or originated, the
identity of each person to whom the original or a copy was addressed or
delivered, the identity of the person or entity known or reasonably believed by
you to have present possession, custody or control of the document, a description
of its location and a brief description of its subject matter, all with sufficient
particularity so as to enable the defendants to request its production.
3.

As to an oral communication:

3

the time and date on which it

,
occurred, the persons present, the locations of each person present, whether such
communication was face to face or by telephone and a brief description of the
subject matter discussed, the comments made by the various persons, and the
action taken and by whom.
1.

The terms "or," "either," and "both" shall be construed either

conjunctively or disjunctively to bring within the scope of these Interrogatories any
infonnation that might otherwise be construed to be outside their scope.
K.

The term "include(s)" or "including" means and incorporates therein the

phrase "including but not limited to."
L.

The terms "concerns" or "regards" includes: refers to, alludes to, responds

to, relates to, is connected with, comments on, with respect to, about, regards, discusses,
shows, describes, mentions, reflects, analyzes, touches upon and constitutes. A document
may "concern" or "regard" a certain person or subject without being the sale or even a
significant topic of that document.
M.

To "state the basis" for a claim means to fully and completely state in

detail the factual and legal bases for such claim, including identifying any persons having
information or knowledge about which such claim is made and any documents pertaining
to such incident or event about which such claim is made.
N.

The term "program" shall mean each of the following programs, insofar as

they appear or have appeared in the annual budgets of the Department of Insurance:
1.

the services and expenses of the Inspector General;

2.

the services and expenses of the Attorney General for No-Fault

Auto Insurance Fraud Prosecutions;
3.

the services and expenses of the Attorney General associated with
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investigating broker/insurer practices in the insurance industry;
4.

the Healthy New York Program;

5.

the Health Maintenance Organization Direct Pay Market Program;

6.

the Pilot Program for Entertainment Industry Employees;

7.

the Holocaust Claims Processing Office;

8.

the enforcement, development and maintenance of the State

Building Code;
9.

the development of inpatient hospital rates for insurance payments;

10.

the certification of managed care programs;

11.

the approval of Managed Care Implementation plans;

12.

the Urban Search and Rescue Program;

13.

the Fire Prevention and Control Program and State Fire Reporting

System;
14.

the Development and Promulgation of Fire' Safety Standards for

Cigarettes;
15.

the Repair and Rehabilitation of the State Fire Training Academy;

16.

the Fire Inspections and Fire Safety Training Programs at SUNY

and Private Colleges;
17.

the Center for Community Health Program;

18.

the Traffic and Criminal Software (TRaCS) Project;

19.

the Forge-Proof Phannaceutical Prescription Program;

20.

the Enhanced Newborn Screening Program;

21.

the Payments to Municipalities for Fire Fighting on State Property,

Fire Mobilization and Mutual Aid Plan, Training of Certain First-Line
5

Supervisors at the New York City Fire Training Academy;
22.

the Cervical Cancer Vaccine Program;

23.

the Lead Poisoning Prevention Program;

24.

the Childhood Lead Poisoning Primary Prevention Program;

25.

the Lead Prevention Program;

26.

the Childhood Obesity Program;

27.

the Immunization Program;

28.

the reimbursement of employers with 50 or fewer employees for

providing broad-based insurance coverage for mental, nervous or emotional
disorders; and
29.

the study on the feasibility of a new risk pool mechanism.
INSTRUCTIONS

A.

If anyone of the following Interrogatories cannot be answered in full after

exercising the diligence required to secure the infonnation requested, you must:
1.

Answer to the fullest extent possible;

2.

Specify the reason for any inability to answer the remainder; and

3.

State whatever information or knowledge you possess concerning

the unanswered portion.
B.

If a privilege is asserted as a ground for not responding to an Interrogatory

in whole or in part, describe the factual and legal basis for the claim of privilege in
sufficient detail so as to permit the Court to judge the validity of the claim of privilege.
C.

If a document is responsive to a request for identification, and it is indeed

in your control, but not in your possession or custody, identify the person who has such
possession or custody.
6

INTERROGATORIES

1.

For each program identified in the annual budget of the Department of

Insurance for the years 2006-07, 2007-08, 2008-09, 2009-10, 2010-11, and 2011-12,
state:
a)

The amount of every assessment for each fiscal year that was not

spent on the specific program for which the funds were appropriated.
b)

The account of the Insurance Department in which any unspent

assessment was kept.
c)

Whether those unspent amounts were transferred to the New York

State General Fund and the amounts and dates of these transfers ("sweeps").
d)

If the unspent amounts were not swept or transferred to the New

York State General Fund, then state the name of the accounts to which these
amounts were swept or transferred, and the amounts and dates of these sweeps or
transfers.
e)

The statutory authority, if any, which authorized such transfers of

unspent assessments.
f)

If any of the swept or transferred funds were used for a designated

or specific purpose, other than being added to the State's General Fund, identify
what funds were used for what specific purposes and when.
2.

Identify any documents that contain the infonnation upon which the

answers to the above interrogatories were derived.
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DATED:

September 6, 2012
Albany, New York

O'CONNELL AN

/~

~
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(Exhibits Not Included)

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

-------------------------------------------------X
NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGSTONE
INSURANCE COMPANY, MERCHANTS INSURANCE
GROUP and UTICA MUTUAL INSURANCE COMPANY,
Plaintiffs,
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, Governor of
the State of New York, BENJAMIN M. LAWSKY,
Superintendent of the New York State
Department of Financial Services, and ROBERT
L. MEGNA, as Director of Budget,
Defendants.
THE NEW YORK HEALTH PLAN ASSOCIATION, INC.;
AETNA HEALTH INC.; AETNA HEALTH INSURANCE COMPANY
OF NEW YORK; CDPHP UNIVERSAL BENEFITS, INC.;
CAPITAL DISTRICT PHYSICIANS' HEALTH PLAN, INC.;
HEALTH NET OF NEW YORK, INC.; HEALTH NET
INSURANCE OF NEW YORK, INC.; HEALTHNOW NEW YORK
INC.; INDEPENDENT HEALTH ASSOCIATION, INC.;
INDEPENDENT HEALTH BENEFITS CORPORATION; MVP
HEALTH PLAN, INC.; MVP HEALTH INSURANCE COMPANY;
MVP HEALTH SERVICES CORP.; PREFERRED ASSURANCE
COMPANY; OXFORD HEALTH INSURANCE, INC.; OXFORD
HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK; and UNITEDHEALTHCARE
OF NEW YORK, INC.,
Intervenor-Plaintiffs,
-againstSTATE OF NEW YORK, ANDREW M. CUOMO, in his
official capacity as Governor of the State of
New York, BENJAMIN M. LAWSKY, in his official
capacity as Superintendent of the New York
State Department of Financial Services, and
ROBERT L. MEGNA, in his official capacity as
Budget Director of the State of New York,
Defendants.
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Index No.

264-10

DEFENDANTS' RESPONSE TO PLAINTIFFS'
SECOND SET OF INTERROGATORIES
Defendants, by their attorney, Eric T. Schneiderman r •
Attorney General of the state of New York, respond to
plaintiffs' second set of interrogatories r dated September 6,
2012, as modified by letter dated october 2, 2012, as follows:

Interrogatory No.1
For state fiscal years 2008-09, 2009-10, and 2010-11,
state:
(a) The total amount of assessments collected.
(b) The account in which the monies recovered in
response to the assessments were deposited.
(c) The total amounts spent from the account referred
to in paragraph (b) above to administer the programs,
(d) Whether any monies were transferred from the
account referred to in paragraph (b) above to the New
York State General Fund and the amounts and dates of
these transfers.
(e) Whether any monies were transferred from the
account referred to in paragraph (b) above to a fund
other than the New York State General Fund, the
fund(s) to which such monies were tranSferred, the
purpose of such fund(s), and the amounts and dates of
these transfers.
(f) The statutory authority, if any, which authorized
the transfers referred to in paragraphs (d) and (el
above.
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Response No.1
(a) The total amount of, assessments collected.
2008-09: $434,812,321
2009-10: $441,708,814
2010-11: $439,184,912

(b) The account in which the monies recovered in reGponse
to the assessments were deposited.
The Department of Financial Services'
Insurance Department)

(formerly the

11339.B6 account"

(c) The total amounts spent from the account referred to in
~aragraph (b) above to administer the programs.
The services and expenses of the Inspector General
2008-09: $250,000
2009-10: $250,000
2010-11: $250,000
The Holocaust Claims Processing Office
2008-09: $387,450
2009-10: $451,767
2010-11: $369,892
Department of State/Division of Homeland Security and Emergency
Services
The enforcement, development and maintenance of the State
Building Code
2008-09: $6,121,013.73
2009-10: $6,082,025.33
2010-11: $6,703,918.18
3

The Urban Search and Rescue Program
2008-09: $296,388.35
2009-10: $313,304.76
2010-11: $335,363.09

The Fire Prevention and Control Program and State Fire Reporting
System
2008-09: $11,365,240.03
2009-10: $12,464,724.91
2010-11: $14,717,070.59

The Development and Promulgation of Fire Safety Standards for
Cigarettes
2008-09: $1,039,743.40
2009-10: $1,098,021.22
2010-11: $937,037.12

The Repair and Rehabilitation of the State Fire Training Academy
2008-09: $206,223.87
2009-10: $588,877.23
2010-11: $248,148

The Fire Inspection and Fire Safety Training Programs at SUNY
and Private Colleges
2008-09: $1,006,997.29
2009-10: $982,640.61
2010-11: $968,367.31
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The Payments to Municipalities for Fire Fighting on State
Property, Fire Mobilization and Mutual Aid Plan, Training of
Certain First-Line Supervisors at the New York city Fire
Training Academy
2008-09: $940,000
2009-10: $956,910.73
2010-11: $948,110.16

Attorney General
The services and expenses of the Attorney General for No-Fault
Auto Insurance Fraud Prosecutions
2008-09: $5,348,000.24
2009-10: $5,451,894.66
2010-11: $5,236,194.38

The services and expenses of the Attorney General associated
with investigating broker/insurer practices in the insurance
industry
2008-09: $860,844.53
2009-10: $900,041.09
2010-11: $872,545.35

The Traffic and Criminal Software (TRaCS) Project
2008-09: $1,755,515
2009-10: $1,989,628
2010-11: $0
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Insurance Department/Department of Financial Services
The Healthy New York Program
2008-09: $124,610,429
2009-10: $154,234,261
2010-11: $160,322,204

The Health Maintenance Organization Direct Pay Market program
2008-09: $39,200,000
2009-10: $39,200,000
2010-11: $39,200,000

The Pilot Program for Entertainment Industry Employees
2008-09: $554,774
2009-10: $1,023,334
2010-11: $1,100,523

Department of Health
The development of inpatient hospital rates for insurance
payments
2008-09: $350,029.07
2009-10: $380,754.42
2010-11: $313,627.94

The certification of managed care programs
2008-09: $205,102.33
2009-10: $135,837.84
2010-11: $144,240.36
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The approval of Managed Care Implementation plans
2008-09; $199,754.29
2009-10: 288,247.04
2010-11: $250,644.03 '

The Center for Community Health Program
2008-09: $15,209,762.97
2009-10: $14,000,950.01
2010-11: $12,859,828.41

The Forge-Proof Pharmaceutical Prescription Program
2008-09: $13,619,207.10
2009-10: $15,454,335.72
2010-11: $11,978,329.67

The Enhanced Newborn Screening Program
2008-09: $10,888,836.95
2009-10: $10,890,623.90
2010-11: $11,124,920.26

The Cervical Cancer Vaccine Program
2008-09: $2,625,003.55
2009-10: $1,548,815.36
2010-11: $2,709,111.62

The Lead Poisoning Prevention Program
2008-09: $3,684,800
2009-10: $3,721,809.54
2010-11: $3,555,852.26
7

The Childhood Lead Poisoning Primary prevention Program
2008-09: $4,875,783.65
2009-10: $4,190,195.28
2010-11: $1,204,610.33
The Lead Prevention Program
2008-09: $666,404
2009-10: $643,548.50
2010-11: $580,414.65
The Childhood Obesity Program
2008-09: $1,489,216.39
2009-10: $1,056,832.91
2010-11: $0
The Immunization Program
2008-09: $6,117,720.66
2009-10: $6,402,398.41
2010-11: $7,358,010.2g
Cd) Whether any monies were transferred from the account
referred to in paragraph (b) above to the New York
state General Fund and the amounts and dates of these
transfers
Date of Transfer

Amount of Transfer

Statutory Authority

February 17, 2009

$ 4,500,000

L. 2009 Ch. 2 Pt. H §1

May 28, 2009

$15,000,000

L. 2009 Ch. 56 Pt. PP 2

$50,000,000

L. 2009 Ch. 503 Pt. E §3

$ 4,940,000

L. 2009 Ch. 503 Pt. E §5

February 8,

2010

March 30, 2010
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March 11, 2011

$ 9,922,000

L. 2010 Ch. 56 Pt. JJ §9

March 29, 2011

$ 5,000,000

~.

2010 Ch. 56 Pt. JJ §14

(e) Whether any monies were transferred from the
account referred to in paragraph (b) above to a
fund other than the New York State General Fund,
the fund(s) to which such monies were transferred,
the purpose of such fund(s), and the amounts and
dates of these transfers
On March 29, 2011, $259,000 was transferred to the
Federal Medical Assistance Percentage (IlFMAp
Fund (fund number 014).

lI

)

Contingency

The purpose of the FMAP

Contingency Fund was to account for funds set aside to
extend FMAP payments in the amount assumed in the fiscal
year 2010-11 Financial Plan and to maintain a balanced
budget, in the event that the federal government failed to
enact an extension of the enhanced FMAP's.

The statutory

authority for this transfer was L. 2010 Ch. 313 Part A §1.
(f) The statutory authority, if any, which authorized the
transfers referred to in paragraphs Cd) and ee) above.
See responses l(d) and (e) above.
Interrogatory No.2
Identify any documents that contain the information upon
which the answers to the above interrogatories were derived.
Response No.2
See Exhibit

II

All

submitted herewith.
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Defendants reserve the right to supplement these responses
if and when additional information becomes available.
Dated: Albany, New York
November 2, 2012
Yours, etc.

I

ERIC T. SCHNEIDERMAN
Attorney General of the
State of New York
Attorney for Defendants

' //L /

~
By:

Assistant Attorney General
The Capitol
Albany, New York 12224
(518) 474-9980

To: O'Connell and Aronowitz, P.C .
54 State Street
Albany, New York 12207
Greenburg Traurig, LLP
54 State Street, 6 ili Floor
Albany, New York 12207
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NEW YORK INSURANCE ASSOCIATION, INC.,
AMERICAN TRANSIT INSURANCE COMPANY,
EVEREADY INSURANCE COMPANY, GREATER NEW
YORK MUTUAL INSURANCE COMPANY, KINGSTONE
INSURANCE COMPANY, MERCHANTS INSURANCE
GROUP and UTICA MUTUAL INSURANCE COMPANY,
Plaintiffs,
-against-

STATE OF NEW YORK, ANDREW M. CUOMO, Governor of
the State of New York, BENJAMIN M. LAWSKY,
Superintendent of the New York State
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VERIFICATION

Index No.

264-10

STATE OF NEW YORK
COUNTY OF ALBANY
LORI FRASER, being duly sworn, deposes and says:
I am employed by the New York State Department of Financial
Services as the Assistant Director, Administration and
Operations.
I have read the foregoing response to plaintiffs' second
set of interrogatories and know the contents thereof.

It is

true to my own knowledge except as to matters therein stated to
be alleged upon information and belief, and to those matters, I
believe them to be true.

~(~o
LORI FRASER

Sworn to before me this
2 nd day of November, 2012
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EXHIBIT
P

SUPREME COURT OF THE STATE NEW YORK
COUNTY OF ALBANY

NEW YORK INSURANCE ASSOCIATION, INC., AMERICAN TRANSIT
INSURANCE COMPANY; EVEREADY INSURANCE COMPANY; GREATER
NEW YORK MUTUAL INSURANCE COMPANY; KINGSTONE INSURANCE
COMPANY; MERCHANTS INSURANCE GROUP and UTICA MUTUAL
INSURANCE COMPANY,
Plaintiffs,
against STATE OF NEW YORK,
State of New York,
the New York State
MEGNA, as Director

DAVID A. PATERSON, Governor of the
JAMES J. WRYNN, Superintendent of
Insurance Department and ROBERT L.
of Budget,
Defendants.

THE NEW YORK HEALTH PLAN ASSOCIATION, INC.; AETNA
HEALTH, INC.; AETNA HEALTH INSURANCE COMPANY OF NEW
YORK; CDPHP UNIVERSAL BENEFITS, INC.; CAPITAL DISTRICT
PHYSICIANS' HEALTH PLAN, INC.; HEALTH NET OF NEW YORK,
INC.; HEALTH NET INSURANCE OF NEW YORK, INC.;
HEALTHNOW NEW YORK, INC.; INDEPENDENT HEALTH BENEFITS
CORPORATION; MVP HEALTH PLAN, INC.; MVP HEALTH
INSURANCE COMPANY; MVP HEALTH SERVICES CORP.;
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INC.; OXFORD HEALTH PLANS (NY), INC.; UNITEDHEALTHCARE
INSURANCE COMPANY OF NEW YORK and UNITEDHEALTHCARE OF
NEW YORK, INC.,
Intervenor-Plaintiffs,
- against STATE OF NEW YORK; DAVID A. PATERSON, in his official
capacity as Governor of the State of New York; JAMES
J. WRYNN, in his official capacity as Superintendent
of the New York State Insurance Department and ROBERT
L. MEGNA, in his official capacity as Budget Director
of the State of New York,
Defendants.
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BY:
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BY:
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Assistant Attorney General
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(Attorneys for Intervenor-Plaintiffs)
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BY:
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Of Counsel
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NEW YORK STATE
DEPARTMENT OF FINANCIAL SERVICES
Office of General Counsel
25 Beaver Street
New York, New York 10004
BY:
ROGER R. ROCK

ASE REPORTING SEVICE -

(518)

458-1091
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S TIP U L A T ION S

It is hereby stipulated and agreed by and
between the attorneys for the respective
parties hereto that all rights provided by the
C.P.L.R. and Part 221 of the Uniform Rules for
the Conduct of Depositions, including the right
to object to any question, except as to form
or to move to strike any testimony at this
examination shall not be a bar or waiver to make
such motion at and is reserved to the trial of
this action; that this deposition may be sworn
to by the witness being examined before a Notary
Public other than the Notary Public before whom
this examination was begun, but that the failure
to do so or to return the original of this
deposition to counsel shall not be deemed a
waiver of the rights provided by Rule 3116 of
the C.P.L.R. and shall be controlled thereby;
that the filing of this deposition is waived and
that the examining party will furnish the
examined party with a copy of the transcript of
testimony free of charge.
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(Plaintiffs' Exhibit Number 1 marked

1

for identification.)

2

LOR

3

F R A S E R, having been

4

called as a witness, was duly sworn by the

5

Notary Public and testified as follows:

6

BY MR. SHERRIN:

7

Q.

Good afternoon, Ms. Fraser.

8

coming.

9

before?

10

A.

No.

11

Q.

Okay.

Thank you for

Have you had your deposition taken

So I'm going to ask you a number of

12

questions.

13

or if you need it repeated, please let me know

14

so we make sure that you are answering the

15

question that I'm asking.

If you don't understand a question

16

A.

Okay.

17

Q.

And let us know, please, if you have any problem

18

I

I

with answering the question.

19

A.

Okay.

20

Q.

will you tell us, please, where you work now?

21

A.

I work for the Department of Financial Services,

22

formerly the New York State Insurance

23

Department.

24

Q.

What's your position?

(Lori Fraser)
1

A.

5

My position is the Assistant Director of
Administration and Operations.

2
3

Q.

How long have you been in that position?

4

A.

I have been in that position since November of

5

6

2006.

Q.

So you were in that position while it was the
State Insurance Department?

7
8

A.

Correct.

9

Q.

And for purposes of this deposition,

I'll refer

10

to the agency, either past or present, as the

11

Insurance Department or the State Insurance

12

Department, okay?

13

A.

Okay.

14

Q.

Tell us what your job is as the Assistant
Director?

15
16

A.

My responsibilities include the budget

17

preparation, expenditure monitoring, payroll,

18

purchasing, office services, accounts payable,

19

as well as revenue collection for the agency.

20

Q.

And you work here in Albany?

21

A.

Yes.

22

Q.

At what address, please?

23

A.

One Commerce Plaza, Albany, New York.

24

Q.

Who do you report to?

(Lori Fraser)
MR. SHERRIN:

1

37

1111 rephrase it.

Thank

you.

2

MR. LOMBARDO:

3

4

BY MR. SHERRIN:

5

Q.

Do you,

Okay .

in the course of your job, use the term

6

direct cost for purposes of identifying and

7

allocating costs?

8

A.

Yes.

9

Q.

And did you,

in your job, for the purpose of

10

identifying an allocated cost, use the term

11

indirect costs?

12

A.

Yes.

13

Q.

Okay.

So in your job, for purposes of

14

identifying and allocating costs, what is the

15

meaning of an indirect cost?

16

A.

We have fringe and indirect costs.

Indirect

17

costs are those that go to support other

18

programs.

19

cost built into our fringe that goes to support

20

the Office of General Services, the AG, for

21

services that they provide to the Insurance

22

Department.

23
24

Q.

Okay .

For example, we have an indirect

So is there a distinction that you can

draw between a direct cost and an indirect cost

(Lori Fraser)
1

38

that you employ in your job?

2

MR. LOMBARDO:

3

I object to the form of

the question.

4

Q.

Can you answer the question?

5

A.

Indirect costs are a percentage that's built

6

into the fringe.

7

the distinction would be that anything that's

8

not specifically charged or anything that's not

9

a travel expense or rent expense, when we

10

calculate that fringe in indirect, that's

11

calculated off of PS and it's a percentage.

12

Q.

15
16
17

So

Okay.

13
14

It's fringe and indirect.

MR. SHERRIN:

Will you mark this,

please?
(Plaintiffs' Exhibit Number 2 marked for
identification.)
MR. LOMBARDO:

Please indicate for the

18

record that Plaintiffs' Exhibit 1 was previously

19

marked and that was a compact disk containing

20

the documents produced by the Insurance

21

Department under Bates stamp numbers 346 to 566.

22

MR. SHERRIN:

23

MR. LOMBARDO:

24

(Discussion held off the record . )

Thank you.
Sure.

Off the record.

(Lori Fraser)

1

BY MR. SHERRIN:

2

Q.

And Plaintiffs' 2, I will represent to you,

3

Mrs. Fraser, is taken from documents produced by

4

the State and it bears Bates stamp numbers 1636

5

to 1640.

Do you see that on the bottom?

6

A.

Yes.

7

Q.

Do you recognize what this document is?

8

A.

Yes.

9

Q.

What is it?

10

A.

It's part of the accounting user procedure

11

manual that speaks to fringe benefit and

12

indirect cost billing.

13

Q.

Okay.

And who prepared this?

14

A.

The Office of State Comptroller.

15

Q.

All right.

Is it something that you use in your

job?

16
17

A.

Yes.

18

Q.

How do you use it?

19

A.

It is a reference document that's contained in
our manual.

20
21

Q.

Does this define a direct cost?

22

A.

No.

23

Q.

I meant indirect.

24

This is fringe and indirect costs.
I thought I said indirect.

Does it define what an indirect cost is?

39

(Lori Fraser)

40

1

A.

Yes.

2

Q.

Is this consistent with the definition that you

3

employ on your job in identifying an allocated

4

indirect cost?

5

A.

Yes.
MR. LOMBARDO:

6

the question.

7
8

I object to the form of

Q.

Now, to your knowledge, does the term indirect
cost have any other meaning in State budgeting

9
10

and State accounting, other than what is

11

identified on Page 1636 of Plaintiffs' 2?

12

MR. LOMBARDO:

13
14

the question.
A.

No.

15

MR. SHERRIN:

16

And let's mark this,

please, as Plaintiffs' 3.

17

(Plaintiffs' Exhibit Number 3 marked for

18

identification. )

19

BY MR. SHERRIN:

20

Q.

21

Mrs. Fraser, are you familiar with what we've
marked as Exhibit 3?

22

A.

No.

23

Q.

Okay.

24

I object to the form of

It's called Federal Circular A-87.

you familiar with that at all?

Are

41

{Lori Fraser}

1

A.

No.
MR. BUHR:

2

numbers,

3

Can we have the Bates

for the record?
MR. SHERRIN:

4

5

Yes.

The document bears

Bates stamps numbers 3695 through 3712.

6

{Discussion held off the record.}

7

BY MR. SHERRIN:

8

Q.

9

Would you turn to the page that's Bates stamped
3698?

Are you there?

10

A.

Yes.

11

Q.

And in the middle column under E, do you see

12

where it says direct costs?

13

A.

Yes.

14

Q.

And under F, indirect costs?

15

A.

Yes.

16

Q.

Can you read first,

17

to yourself,

the explanation

of what a direct cost is?

18

A.

Okay.

19

Q.

Is the description in A-87 of what a direct cost

20

is consistent with what you were explaining a

21

direct cost to be?

22
23
24

A.

Can you repeat that, please?
MR. SHERRIN:
question, please?

Will you read back my

42

(Lori Fraser)
(The following question was read back

1

2

by

3

in A-87 of what a direct cost is consistent with

4

what you were explaining a direct cost to be?

the Court Reporter:

5

A.

You're referring to 887?

6

Q.

No, A-87.

7

Is the description

Is that what you said?

That's this document that's

Plaintiffs' 3.
MR. LOMBARDO:

8

9

"Q.

Q.

10

Plaintiffs' Exhibit 3.

And on the page Bates stamped 3698 in the middle
column, under Paragraph E,

it says, direct cost?

11

A.

Right.

12

Q.

And then it has Items 1, 2 and 3, correct?

13

A.

Yes.

14

Q.

And all I'm asking you is:

Is this consistent

15

with the description of the direct costs that

16

you provided to us earlier?

17

A.

Yes.

18

Q.

Okay.

So would it be fair to say that in your

19

job, insofar as you identify and allocate direct

20

costs, what you do would be consistent with this

21

description of what a direct cost is?

22
23
24

A.

Yes.
MR. LOMBARDO:

Objection as to form.

Go ahead and answer, please.

(Lori Fraser)
1

A.

Yes.

2

Q.

Now, read to yourself what the description is of
an indirect cost.

3

4

MR. LOMBARDO:

5

She can stop when she

gets to G?

6

MR. SHERRIN:

7

MR. LOMBARDO:

Yes.
Okay.

8

A.

Okay.

9

Q.

Is the description in A-87 of an indirect cost

10

consistent with what you were describing earlier

11

as indirect costs, as you employ that term in

12

your job?

13

A.

Yes.

14

Q.

Okay.

And does the description in A-87 appear

15

to you to be consistent with the description of

16

indirect costs in Plaintiffs' 2 of the

17

Comptroller's document?
MR. LOMBARDO:

18
19

Objection to the form of

the question.

20

Q.

Go ahead.

21

A.

Can I look at that again?

22

Q.

Of course.

23
24

You can answer.

MR. LOMBARDO:
1636,

This is now on Page

the indirect costs for Central Service

43

(Lori Fraser)
1

What's the first step that you're aware of that

2

causes any of these programs to become

3

sub-allocated programs from the Insurance

4

Department?

5

A.

Discussions with the agencies -- the other

6

agencies, other than SID, and their budget

7

examiners.

8

Q.

Okay.

9

A.

Among their fiscal office and the budget

Discussions among whom?

10

examiner that is assigned to them at the

11

Division of the Budget.

12

Q.

So SID is not involved at that stage in

the discussions; is that fair to say?

13
14

Okay.

A.

Yes.
MR. LOMBARDO:

15

Is that a no or a yes?

16

A.

Yes, that's fair to say.

17

Q.

And after these discussions take place, what is

18

it that you're aware of happens next that would

19

lead to a sub-allocation?

20

A.

A request gets made from the other agency to DOB

21

and that information gets provided to us via our

22

budget examiner.

23
24

Q.

Do you know in what form that request of the
agency is made to DOB?

50

(Lori Fraser)

51

1

A.

No,

2

Q.

Do you know if it's part of their budget

I do not.

request?

3
4

A.

I do not.

5

Q.

So all you know is that there is a request made?

6

A.

Yes.

7

Q.

And the State Insurance Department is not
involved at that stage?

8
9

A.

That's correct.

10

Q.

And so then a request is made to Division of
Budget for a sub-allocation?

11
12

A.

Yes.

13

Q.

Have you seen any of these requests?

14

A.

Yes.

15

Q.

Tell me in what form or what -- Let me rephrase
that.

16

Do you always see the requests?

17

A.

No.

18

Q.

Do you see the requests, the ones you've seen,
as part of your job?

19
20

A.

Yes.

21

Q.

And how and when does it come to your attention?

22

A.

The one that I have seen has come to my

23

attention in a written format,

24

request.

in a formal

(Lori Fraser)

52

1

Q.

So you've only seen one?

2

A.

Yes.

3

Q.

And of all these programs in the various years

4

that have been sub-allocated, you've only seen

5

one of the actual agency requests to DOB?

6

A.

One of the agency's requests, yes.

7

Q.

And which one was that?

8

A.

The Department of Health.

9

Q.

And was it for all of their allocated programs
or one in particular or several?

10
11'

A.

Several.

12

Q.

Is there a reason why you saw that one as
opposed to not having seen the others?

13
14

A.

That one was sent by the agency to us, by DOH to
SID.

15
16

Q.

And when was that?

17

A.

I can't give you a specific date.
to their budget submission.

18
19

It was prior

Q.

Well, was it for a particular year or did they
do it every year?

20
21

A.

I've seen them for multiple years.

22

Q.

What programs were in that request for a
sub-allocation?

23
24

A.

It's certainly not all

in~lusive.

The Newborn

(Lori Fraser)

1

Screening; the forge-proof prescriptions; the

2

Center for Community Health, lead poisoning,

3

Those are the ones that I can recall.

4

Q.

Okay.

Based on that discussion I may have seen

that document,

5

so weIll get to it.

6

A.

Okay.

7

Q.

Was the treatment of this request, to your

8

knowledge, any different from any of the other

9

agencyls requests by reason of it having been
sent to SID?

10

MR. LOMBARDO:

11

Objection to the form of

the question.

12
13

A.

Treatment by SID?

14

Q.

By either SID or DOB.

15

A.

No.

16

Q.

So as far as you know, it followed the same

17

process, other than that you received a copy of

18

the sub-allocation request?

19

A.

As far as I know.

20

Q.

Okay.

So what is the process after the request

21

to DOB that leads to the program receiving a

22

sub-allocation from the Insurance Department?

23
24

A.

If it is a new program,

then we would receive a

phone call, mostly likely from our budget

53

(Lori Fraser)

54

1

examiner,

2

include it in our budget request and in some

3

cases, we don't know about the program until we

4

get our approved budget.

5

Q.

telling us about the program and to

When you say the budget examiner,

is that

someone who works for Division of Budget?

6
7

A.

Yes.

8

Q.

And that's what applies if it's a new program?

9

A.

Yes.

10

Q.

What if it's not a new program,
continuation?

11
12

if it's a

A.

If it's a continuation, it is part of our budget

13

request in the maintenance undistributed

14

section.

15

Q.

Do you need anything to tell you to include it

16

or is it just automatically included in your

17

budget request because it was included in the

18

year before?
MR. LOMBARDO:

19

the question.

20
21

Objection to the form of

A.

It's included if we are directed by our
supervisors.

22
23

Q.

And by your supervisors, meaning within SID?

24

A.

Yes.

(Lori Fraser)

1

Q.

How does that happen,

So tell me what happens.
that it's directed?

2
3

55

A.

We review the budget request with them and they
sign off on it.

4
5

Q.

And "they" being who?

6

A.

They being the Director of Administration.

7

Q.

And who would that be?

8

A.

That's Karen Cole.

9

Q.

Who else is the "they"?

10

A.

Christopher Rulon.

Superintendent for Administration.

11
12

And he was the Deputy

Q.

Is there anyone else who gets involved in

13

directing whether or not a sub-allocation would

14

be in the budget request?

15

A.

No.

16

Q.

So have you received specific directions from
either Ms. Cole or Mr. Rulon?

17
18

A.

Yes.

19

Q.

What were those directions?
MR. LOMBARDO:

20
21

the form.

22

talking about.

23
24

Q.

I'm going to object to

I'm not sure what budget we're
Can you try to name

Have there been multiple directions?
MR. LOMBARDO:

To--

I don't

56

(Lori Fraser)
1

understand.

2

MR. SHERRIN:

Maybe there was one

3

direction or maybe there were a hundred.

4

don't know.

5

MR. LOMBARDO:

6

MR. SHERRIN:

7

MR. LOMBARDO:

8

form of the question.

9

please do.

10

A.

11
12

I

About sub-allocations?
Yes.
Note my objection to the
If you can answer it,

I would answer it by saying each budget is
handled independently.

Q.

All right, then let's go through them one by

13

one.

Taking, for example, the budget for

14

2008-2009, did you receive any directions from

15

Ms. Cole or Mr. Rulon regarding the handling of

16

a budget request for a sub-allocated program?

17

A.

Yes.

18

Q.

And what direction or directions did you

19
20

receive?
A.

21
22

the budget request.
Q.

23
24

That the sub-allocations would be included in

And can you tell us which programs you're
talking about?

A.

Not specifically.

57

(Lori Fraser)

1

Q.

Was it all of the programs or some of them?
I object to form of the

MR. LOMBARDO:

2
3

question.

Allor some that ultimately appeared

4

in the budget?

If I can try to clarify.

MR. SHERRIN:

5

6

BY MR. SHERRIN:

7

Q.

Yes.

Take a look at what's Plaintiffs' 4.

When you

8

received a direction from Ms. Cole or Mr. Rulon

9

for 2008-2009, did that direction relate to all

10

of the sub-allocated programs that are

11

referenced on Exhibit 4 or just one or more of

12

them?

13

A.

I can't answer that.

14

Q.

Was the direction in written form?

15

A.

No.

16

Q.

Was it a telephone call?

17

A personal

face-to-face direction?

18

A.

Face-to-face.

19

Q.

And verbal?

20

A.

Yes.

21

Q.

And who gave you this direction?

22

rephrase it.

23

to somebody else?

24

A.

Well, let me

Was the direction given to you or

The Budget Unit,

so myself and others.

(Lori Fraser)
1

Q.

58

And was the direction given by Ms. Cole,
Mr. Rulon or both?

2

3

A.

I can't recall.

4

Q.

But it was face-to-face?

5

A.

Yes.

6

Q.

What was told to you or to the Budget Unit?

7

A.

To include a sub-allocations from the prior
year.

8

9

Q.

Was anything more said than that?

10

A.

Not that I recall.

11

Q.

How about for the 2009-2010 budget year?

Did

12

you receive directions from either Ms. Cole or

13

Mr. Rulon, with respect to the same issue?

14

A.

Yes.

15

Q.

Was it also to include the sub-allocations from

16

the prior year?

17

A.

Yes.

18

Q.

Was it anything different than that?

19

A.

No.

20

Q.

Did they ever tell you not to include a

21

sub-allocation from the prior year?

22

MR. LOMBARDO:

23

MR. SHERRIN:

24

A.

Yes.

Ever?
Ever.

(Lori Fraser)

1

Q.

And when was that?

2

A.

2007-2008.

3

Q.

And what was the program that you were told not
to include as a sub-allocation?

4

5

A.

No sub-allocations were included.

6

Q.

So are you saying that in 2007-2008, there were

7

no sub-allocations from the Insurance

8

Department?

9

MR. LOMBARDO:

10
11

Objection to the form of

the question.
Q.

12

I'm trying to understand what your answer means.
Is that the case?

13

MR. LOMBARDO:

Are you talking about an

14

active budget or what was submitted to the

15

Division of the Budget or what?

16

BY MR. SHERRIN:

17

Q.

If I understand correctly, the direction to

18

include or not to include is related to your

19

budgets request; is that right?

20

A.

Yes.

21

Q.

SO when you said that for 2007-2008 the

22

direction was not to include any sub-allocations

23

- -

24

A.

Is that what you said?

Yes.
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1

Q.

Were there sub - allocations eventually -- Let me

2

withdraw that.

3

submitted to DOB, were there sub-allocations in

4

it?

5

A.

Not initially.

6

Q.

Okay.

When the budget request was

So something happened after Ms. Cole and

7

Mr. Rulon said don't include any

8

sub-allocations, right?

9

A.

Right.

10

Q.

What happened?

11

A.

We were advised by DOB, by the Division of

12

Budget to resubmit our budget request to include

13

the sub-allocations.

14

Q.

And were you told which ones specifically to
include?

15
16

A.

No.

17

Q.

Was it all of the ones from the prior year?

18

A.

Yes.

19

Q.

Was that direction in writing or verbal?

20

A.

Verbal.

21

Q.

From whom?

22

A.

I don't recall.

23

Q.

Well, how many people at the Division of Budget

24

did you deal with?
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(Lori Fraser)

1

MR. LOMBARDO:

You mean for the '07-'08

MR. LOMBARDO:

Wait.

budget?

2

3

61

A.

Four.

4

5

I want to know

what he's asking.

6

BY MR. SHERRIN:

7

Q.

Okay,

let's talk about '07-'08.

How many people

in Division of Budget did you deal with?

8

9

A.

Four.

10

Q.

Okay.

And you can't tell me which of those four

made that direction?

11
12

A.

No.

13

Q.

Who were the four?

14

A.

George Westerfelt, Patrick Ryan, Jennifer Gallo
and Michael Novikowski.

15
16

Q.

Now, when you were told not to include any

17

sub-allocations in the 2007-2008 budget request,

18

were you told why not to?

19

A.

Yes.

20

Q.

What were you told?

21

A.

Not to include them and to wait for the agencies

22

or DOB to specifically ask that they be

23

included.

24

Q.

Were you told why to wait?

(Lori Fraser)
1

A.

No.

2

Q.

Did you have an understanding as to why you were

3

supposed to wait?

4

MR. LOMBARDO:

5

I object to the form of

the question.

6

A.

No.

7

Q.

Had that happened in any of the other years in

8

which there were sub-allocations, that you were

9

told not to include in until you hear from

10

someone else?

11

A.

Not that

12

Q.

And what were you specifically told by DOB as

I

recall.

13

far as including the sub-allocations for

14

'07-'08?

15

A.

16

To resubmit the budget requests with the
sub-allocations in the request.

17

Q.

Were you told why?

18

A.

No.

19

Q.

Did you receive any documentation with respect

20

to the direction to include sub-allocated

21

programs in the budget request?

22

A.

No.

23

Q.

By the way,

24

feel free to ask for a break, as

long as there's not a question pending, okay?
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itself?

1
2

A.

Yes.

3

Q.

So you get a report, a CTL-470, with respect to

4

how any funds that had been included within the

5

budget for SID were expended within the month;

6

is that what happened?

7

A.

Yes.

8

Q.

NOw, as to how funds are actually expended, if
they are funds that are not sub-allocated -- and

9
10

I'll call them SID funds themselves

11

the decisions within the agency, as to how funds

12

are actually spent?

13

A.

14

16

I make
MR. LOMBARDO:

15

who makes

Objection to the form of

the question. Go ahead, you can answer.
A.

I make those decisions; Ms. Cole makes those

17

decisions; Mr. Rulon made those decisions prior

18

to his retirement, and other members of our

19

Executive Staff.

20

Q.

21
22

Can you tell me the process by which decisions
are made about how to expend funds?

A.

We do what's called a purchase request.

A

23

purchase request is entered into our system.

24

And it's a work flow process and when it's

(Lori Fraser)
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1

generated, it gets approved by the proper person

2

in that bureau.

3

something that the Health Bureau wants, the

4

Bureau Chief of the Health Bureau would approve

5

that expenditure or approve that purchase.

6

it gets sent to the Administration Bureau and to

7

myself and Ms. Cole to review and we have to

8

approve it prior to a purchase order being

9

issued.

So for example, if it·s

Then

10

Q.

So you're in the Administration Bureau?

11

A.

Correct.

12

Q.

And the purchase request itself, does that come

13

from other persons within SID?

14

A.

Yes.

15

Q.

And theY're persons who actually want to expend

16

the money for a table or for a computer or

17

whatever it may be?

18

A.

Yes.

19

Q.

And that goes to that person's Bureau Chief,
right?

20
21

A.

Right.

22

Q.

And that person has to indicate whether he or

23
24

she agrees with the expenditure?
A.

Yes.

(Lori Fraser)
1

Q.

And if the expenditure is not agreed with by the
Bureau Chief, what happens?

2
3

A.

I never see it.

4

Q.

So you only get the ones that the Bureau Chief
has approved?

5
6

A.

Yes.

7

Q.

And then you agree or not agree to approve the
expenditure, right?

8
9

A.

Right.

10

Q.

And if you agree to approve it, then a purchase
order is created?

11
12

A.

Yes.

13

Q.

And that purchase order allows the expenditure

14

of funds for the target or the object of the

15

expenditure?

16

A.

Yes.

17

Q.

And then if the money is spent, how is that
recorded?

18
19

A.

It's recorded when the voucher gets paid, so

20

when a voucher is presented for payment, then

21

that expense is booked against the

22

appropriation.

23
24

Q.

Okay.

So now let's talk about a sub-allocated

program and let's use Newborn Screening again as
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Who makes the purchase request for

1

an example.

2

a Newborn Screening expenditure?

3

A.

I don't know.

4

Q.

Well,

67

is that not done within SID?
MR. LOMBARDO:

5

I object to the form.

6

A.

Correct.

7

Q.

So the purchase request would corne from somebody
in another agency?

8
9

A.

Yes.

10

Q.

And would you expect that to be someone in the
Health Department?

11

MR. LOMBARDO:

12

I object to the form of

the question.

13
14

A.

Yes.

15

Q.

And the Bureau Chief level, is that person
within SID or within another agency?

16

MR. LOMBARDO:

17

the question.

18
19

A.

I can't answer that, because I don't know their
structure for how they expend funds.

20
21

I object to the form of

Q.

Then let me rephrase the question.

With respect

22

to any purchase request emanating from a

23

sub-allocated program, does anybody in the

24

Insurance Department review and approve or

(Lori Fraser)
disapprove of that expenditure?

1

2

A.

No.
MR. SHERRIN:

3

I

think we're going to

turn to the computer, so let's take a break.

4

(Discussion held off the record.)

5

6

BY MR. SHERRIN:

7

Q.

Before we get to Exhibit 1 that's on the

8

computer, let me just follow-up with a couple of

9

other questions.

I had asked you what was

10

encompassed within the administration and

11

regulation of the three program objects and the

12

third one was Consumers,

I think?

13

A.

Yes.

14

Q.

What does that encompass?

15

A.

The Consumer Services Bureau and the Licensing
Bureau.

16
17

Q.

bureau?

18

19

And so what types of licensing is within that

A.

We license all of the agents, brokers and

20

adjusters who do business in the State of New

21

York.

22

Q.

your testimony today?

23
24

Did you review any documents in preparation for

A.

Yes.
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1

Q.

70

-- and you said that the Superintendent is

2

carried as a direct cost for the Insurance

3

Department?

Right?

4

A.

Yes.

5

Q.

Where or in what form are how the costs are

6

allocated, as to the direct or indirect?

7

would we look to see that?

8

question?

9

A.

No.

10

Q.

Okay, let me rephrase it.

Where

Do you understand my

Are there costs

11

within the Insurance Department that are not

12

identified as indirect costs, or are they all

13

direct costs?

14
15

MR. LOMBARDO:
A.

They're all direct costs.
MR . LOMBARDO:

16

Objection.

Can I hear the question

and answer, please?

17

(The following was read back by the

18
19

Court Reporter:

20

Are there costs within the Insurance Department

21

that are not identified as indirect costs, or

22

are they all direct costs?

23

Objection.

24

A.

A.

"Q. Okay,

let me rephrase it.

MR. LOMBARDO:

They're all direct costs.")

Can I finish my answer,

just to clarify?
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1

Q.

Yes.

2

A.

with the exception of the fringe and indirect.

3

Q.

Fringe and indirect?

4

A.

Right.

5

Q.

But I asked you about indirect.

6

know.

7

to personal service, right?

So fringe we

Fringe is the fringe benefits that attach

8

A.

Yes.

9

Q.

Okay.

10

A.

There is a rate -- it's called a fringe and

What do you mean by indirect?

11

indirect rate -- and that's applied against

12

personal service,

13

as fringe and indirect in our expenditures.

14

Q.

Okay.

so those costs are identified

That indirect or fringe and · indirect

15

rate,

16

the Central State agencies that are then

17

allocated among the line agencies?

18

A.

MR. LOMBARDO:

Objection to the form of

the question.

20

Q.

And what you're given, if I understand

22

correctly,

23

rate;

24

is that the result of the cost of

Yes.

19

21

though,

A.

Yes.

is a percentage, an indirect cost

is that right?

72

(Lori Fraser)

1

Q.

And the indirect cost rate is maybe something

2

like 60 percent or 30 percent?

3

is?
MR. LOMBARDO:

4
5

A.

6
7

Is that what it

Objection as to form.

It is a percentage and it varies from year to
year.

Q.

Okay.

And it's a percentage -- For purposes of

8

establishing what your indirect costs are,

9

a percentage that's applied against your

it's

personal service; is that right?

10

11

A.

Yes.

12

Q.

So if the percentage was 30 percent, for

13

argument sake, then you take 30 percent of all

14

your personal service costs and that becomes

15

your indirect costs?

16

A.

It becomes our fringe and indirect, yes.

17

Q.

Okay.

Now,

is there a document that identifies

18

what the direct cost are for the State Insurance

19

Department?

20

A.

A monthly expenditure report.

21

Q.

Is there a -- Well, we'll look at some of those

22
23
24

documents later.
Do the direct costs that are
to use the words carried by SID.

I'm going
Is that a

(Lori Fraser)
1

proper word, carried or allocated to?

2

would be the word?

3

the fact that SID has direct costs?

73
What

How would you best describe

4

A.

(No response)

5

Q.

Do you understand my question?

6

A.

No.

7

Q.

Okay.

For what purpose, if you know, are costs

8

identified as direct costs for other state

9

agencies?

10

MR. LOMBARDO:

11
12

the question.
A.

13
14

I object to the form of

To identify and classify expenditures of an
agency appropriately.

Q.

And are any of the personal service costs for

15

the sub-allocated programs identified as direct

16

costs of SID?

17

A.

No.

18

Q.

Are they identified, to your knowledge, as

19

direct costs of the sub-allocated agencies?

20

MR. LOMBARDO:

21

I object to the form of

the question .

22

A.

I don't know.

23

Q.

But they're not direct costs of SID, right?

24

A.

Correct.
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1

Q.

So I'm now going to refer you to the computer.

2

We have an Exhibit 1 on there.

3

indicate that there are 224 pages?

4

A.

Yes.

5

Q.

And if you minimize

MR. SHERRIN:

8

10

Can we use the Bates

stamps?

7

9

If you go to Page 2 --

MR. LOMBARDO:

6

And this would

Yes, I will.

BY MR. SHERRIN:
Q.

11

When you minimize it, at the bottom there's a
Bates stamp number.

Do you see that?

12

A.

Yes.

13

Q.

And the first page we have is Bates stamped 346,
right?

14

15

A.

Right.

16

Q.

So tell me what Page 346 is a part of?

17

A.

It's part of our annual budget request for

18
19

2010-2011.

Q.

And you've previously described what a budget

20

request is.

21

request for the State Insurance Department?

And is this an example of a budget

22

A.

Yes.

23

Q.

Outside of some the differences within it, is

24

this budget request for this year similar in
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1

content and form to the budget request for prior

2

years?

3

A.

Yes.

4

Q.

Okay.

I don't want to go through every year's

budget requests.

5

6

A.

Thank you.

7

Q.

All right.

So let's just go through Page 347.

8

The Table of Contents, that's just describing

9

what's going to be in the budget request?

10

A.

Exactly.

11

Q.

And on Page 348 it says,

12

request."

"All funds budget

Do you see that?

13

A.

Yes.

14

Q.

Can you explain what an all funds budget request

15
16

is?
A.

Yes, there's different funds; there's -- 339 b 6

17

is one of our funds and that indicates that we

18

are a special revenue agency.

19

General Fund.

20

various funds that can be contained in one

21

budget request.

22

Q.

23
24

There's also the

So all funds refers to the

Is there any type of fund other than a Special
Revenue Fund and a General Fund?

A.

The special purposes fund.

(Lori Fraser)
1

Q.

Any others?

2

A.

Not that I can think of.

3

Q.

What's a special Revenue Fund?

4

A.

A Special Revenue Fund is for an agency that is

5

self-funded.

6

industry that we regulate in order to pay the

7

expenses of the department.

8

Q.

So in other words, we assess the

Are you familiar with Section 332 of the
Insurance Law?

9

10

A.

Yes,

11

Q.

And is that the section, to your knowledge, that

I am.

12

provides for the funding of the Insurance

13

Department by the insurance companies?

14

A.

Yes.

15

Q.

So is the Insurance Department a special revenue

16

agency?

17

A.

Yes.

18

Q.

And 339, is that the Special Revenue Fund that

19

relates to Section 332 of the Insurance Law?

20

A.

339 b 6.

21

Q.

And 339 b 6 is what?

22

A.

The special revenue account that relates to the

23
24

Insurance Department.
Q.

And the General Fund would be what?
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1

A.

77

I don't know the number for the General Fundi

2

however,

3

to the General Fund does not get assessed to the

4

insurance industry.

5

Q.

the General Fund -- anything budgeted

So then if a cost is budgeted to the 339 b 6

6

fund,

then it gets assessed on the insurance

7

industry?

8

A.

Yes.

9

Q.

And what are Special Purpose Funds?

10

A.

Special purposes funds are exactly that,

they're

11

monies that are deposited into a special purpose

12

fund and those monies are used for a special

13

purpose.

14

has some special purpose funds, but what they're

15

used for,

16

Q.

For example, the Department of State

I can1t speak to.

Does the Insurance Department have Special
Purposes Funds?

17
18

A.

No.

19

Q.

So does your All Funds Budgets Request encompass
the Special Revenue Fund and general funds?

20
21

A.

Yes.

22

Q.

And Page 348 has a statement of the
Superintendent.

23
24

A.

Yes.

Do you see that?

(Lori Fraser)
money for sub-allocated programs?

1
2

A.

Yes.

3

Q.

And just using the DOH as an example, is the

4

cervical cancer vaccine program a sub-allocated

5

program?

6

A.

Yes.

7

Q.

And so the DOH would get money to expend for its

8

cervical cancer vaccine program from the

9

sub-allocation from the Insurance Department,
right?

10
11

A.

Right.

12

Q.

And would some of that money then be provided to
localities, for one purpose or another?

13
14

A.

Yes.

15

Q.

And would you understand that the purpose for

16

which it is provided to localities is somehow

17

related to the cervical cancer vaccine program

18

of the DOH?

19

A.

Yes.

20

Q.

But the money itself would be spent by the
locality, right?

21
22

A.

The monies that are provided to the locality.

23

Q.

Yes.

24

A.

Yes.
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(Lori Fraser)
1

Q.

94

And do you know how the locality, if at all,

2

identifies how it's proposing to expend the

3

money that it may get?

4

A.

I don't know.

5

Q.

Do they have to present that to the Insurance

6

Department for any review or approval?

7

A.

No.

8

Q.

So the Insurance Department itself doesn't have
any say, does it, in how the sub-allocated funds

9

10

to the cervical cancer vaccine program get

11

expended by the localities; is that correct?

12

MR. LOMBARDO:

13

I object to the form of

the question.

14

A.

That is correct.

15

Q.

Now, 356, how does that differ from 355?

16

MR. LOMBARDO:

17

MR. SHERRIN:

18

see how that differs from 355.
MR. LOMBARDO:

19

I'm sorry?
Page 356, I'm trying to

Okay.

20

BY MR. SHERRIN:

21

Q.

Do you know?

22

A.

It's hard to look at the two of them here.

23

Maybe it's better to look at paper,

24

I have to see them side by side.

just because

(Lori Fraser)

120

1

A.

Yes.

2

Q.

So what this is identifying is how much money

3

they distributed to the localities or how much

4

money the localities spent,

if you know?

5

A.

I can't answer from this document.

6

Q.

Do you know answer, though?

7

A.

No.

8

Q.

Turn to 530, please.

9

A.

Okay.

10

Q.

Now,

11

A.

Yes.

12

Q.

From Edward Cahill?

13

A.

Yes.

14

Q.

Who is Mr. Cahill,

15

A.

He's the Budget Director for the Department of

this is a letter to you,

right?

if you know?

Health.

16
17

Q.

Do you deal directly with Mr. Cahill?

18

A.

No.

19

Q.

So you just get letters from him?

20

A.

Yes.

21

Q.

What do you understand the letter, 530, and the

22

attachment to that to reflect?

23

start off with just Page 530.

24

A.

530 is a cover letter to me,

Well,

let's

stating what the
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budgets are for the various programs listed.

1
2

Q.

Remember earlier that you said that you actually
did get some budget requests?

3

Right?

4

A.

Yes.

5

Q.

Is this it?

6

A.

This is it.

7

Q.

Do you know why you got these budget requests

8

for these sub-allocated programs and not the

9

other sub-allocated programs?

10

A.

No.

11

Q.

Did you actually do anything with these, with

12
13

this document?
A.

14
15

The only thing that we did was just to look to
see how these compared to prior year requests.

Q.

So if you turn to Page 531, this appears to

16

relate to the sub-allocations for the Center of

17

Community Health.

18

page to reflect?

19

A.

What did you understand this

It reflects an overview of that particular

20

program and their spending plan associated with

21

that program.

22

Q.

And do you see under indirect costs where it

23

says,

24

based on the Center for Community Health

"The requested amount of $1,710,508 is
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indirect cost rate of 19.5 percent"?

1
2

A.

Yes.

3

Q.

So would that indicate to you that the Health

4

Department's indirect costs were developed the

5

same way you described SID's indirect costs?
MR. LOMBARDO:

6

I object to the form of

the question.

7
8

A.

No.

9

Q.

It reflects something different or you don't

10

know?

11

A.

Something different.

12

Q.

Will you explain that, please?

13

A.

SID's indirect costs are based on the rate that

14

is given to us by Division of Budget for fringe

15

and indirect.

16

that reflects it.

17

Q.

18

Looking at this,

I don't believe

Because of the amount of the rate or for some
other reason?

19

A.

Because of the amount of the rate.

20

Q.

And that is low?

21

A.

When I look at the line above that speaks to

22

fringe benefit, at 45.81 percent, if I added

23

that 19.5 to that, it would be much too high for

24

a fring and indirect rate.

(Lori Fraser)
1

Q.

Okay.

So you don't know how this 19.5 percent

is calculated?

2
3

A.

No,

I do not .

4

Q.

If you'll turn to the next page, Page 532, this

5

relates to the sub-allocation for hospital rate

6

setting.

7

rate is estimated at 46 percent?

Do you see that the fringe benefit

8

A.

Yes.

9

Q.

And the indirect costs at 24.05 percent?

10

A.

Yes.

11

Q.

And so if you added them together, would that

12

also sound too high to have been calculated in

13

the same way that SID's indirect and fringe rate

14

is?

15

A.

Yes.

16

Q.

In each of these pages that describes a program,

17

was this used by SID in any way?

18

A.

No.

19

Q.

And if you will, turn to Page 551, please.

20

MR. LOMBARDO:

21

letter.

22

BY MR. SHERRIN:

23

Q.

24

This is a two page

This appears to be a letter from Mr. Cahill to
yourself, enclosing budget requests for certain
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(Lori Fraser)
programs, right?

1
2

A.

Yes.

3

Q.

And are these all sub-allocated programs?

4

A.

Yes.

5

Q.

And included within this is the Aid to
Localities reappropriation?

6
7

A.

Yes.

8

Q.

Do you have an understanding as to what he meant
by Aid to Localities reappropriation?

9
10

A.

A reappropriation is an unspent balance from a
prior fiscal year's appropriation.

11
12

124

Q.

So do I understand correctly that this is money

13

that had been previously appropriated for use in

14

Aid to Localities, but it wasn't spent and so

15

now he's proposing that it be spent in the

16

current fiscal year?

17

A.

That is correct.

18

Q.

And is that on top of another Aid to Localities

19

appropriation or would this be the sole Aid to

20

Localities appropriation?
MR. LOMBARDO:

21

Objection.

22

Q.

Do you understand my question?

23

A.

Yes.

24

Q.

okay.

What's the answer?

(Lori Fraser)
MR. LOMBARDO:

1

form and then you can answer.

2
3

Let me object to the

A.

The reappropriations are in addition to the

4

appropriation requested for the current fiscal

5

year.

6

Q.

Now, the amounts that were included as the

7

current -- not the reappropriated amounts -- do

8

you know whether they were set at the same

9

levels as were requested in the prior year?

10

A.

No,

11

Q.

And what would you or SID have done with this

12
13

I do not.

letter and the accompanying document?
A.

The cover letter, we would just have looked at

14

the funding levels that they're requesting,

15

compared to funding levels in prior years.

16

Q.

Would SID have made any decisions as to how much

17

money to request or distribute or expend in

18

relation to the sub-allocations to the Health

19

Department, by virtue of this communication from

20

Mr. Cahill?

21

A.

No.

22

Q.

So it would have no effect on any decision by

23
24

SID,
A.

No.

right?

125

(Lori Fraser)
1

Q.

And is that because SID doesn't make any

2

decisions as to how much money would be

3

appropriated or sub-allocated to the Department

4

of Health?
MR. LOMBARDO:

5

Objection to the form of

that question.

6

7

Q.

Can you answer that?

8

A.

No.

9

Q.

Okay.

10

A.

No,

11

Q.

Does the Insurance Department make any decision

No, you canlt answer it?

I canlt answer it.

12

whatsoever as to how much money should be

13

requested in an appropriation to be

14

sub-allocated to the Department of Health?

15

A.

No.

16

Q.

But you do include numbers in your budget
requests,

17

right?

18

A.

Yes.

19

Q.

And so is that because those numbers are given
to you by· another agency?

20
21

A.

Yes.

22

Q.

And who is that agency?

23

A.

Division of Budget.

24

Q.

Does the Division of Budget provide an
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(Lori Fraser)
1

explanation to SID as to why it's requesting or

2

why SID is told to

Withdraw that question.

When you receive that direction from the

3

4

Division of Budget, does SID ever decline to

5

include the money in the budget request?

6

A.

No.

7

Q.

Does SID ever discuss with Division of Budget

8

how much should be included for sub-allocated

9

programs?

10

A.

No.

11

Q.

So SID puts into its budget request whatever the
Division of Budget tells it to, right?

12
13

A.

Yes.

14

Q.

And does SID ever receive from Division of

15

Budget a justification for why that money is

16

being put into the SID budget request?

17

A.

Not to my knowledge.

18

Q.

Did you ever receive any information as to why

19

Newborn Screening became a subject of a

20

sub-allocation?

21

A.

No.

22

Q.

Would you be very upset if I didn't ask you any
more questions from these documents?

23
24

A.

I can't answer that.
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128

(Lori Fraser)
MR. SHERRIN:

1

All right, let's take a

short break .

2
3

(Discussion held off the record.)

4

MR. SHERRIN:

I have no further

5

questions of this witness at this time.

6

reserve our rights to recall the witness based

7

upon documentation that we received from the

8

Division of Budget.
MR. LOMBARDO:

9

10

BY MR. BUHR:

11

Q.

We do

Of course.

I just have a few questions to follow up, very

12

briefly.

You testified earlier about fringe and

13

indirect costs rates and I believe you testified

14

that they varied from year to year or that they

15

can vary from year to year; do you remember

16

that?

17

A.

Yes.

18

Q.

Can you explain that a little bit more for me?

19

A.

When we get the rates, the rates are set by the

20

Division of Budget; they issue a budget bulletin

21

and outline the rates to the agencies and the

22

rates do vary, depending on the costs of such

23

things as health insurance for employees and

24

things like that.
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(Lori Fraser)

1

Q.

And you testified, during the review of the

2

expenditure plan or some other documents,

that

3

you thought the particular fringe rate plus the

4

indirect cost rate was high?

5

A.

Yes.

6

Q.

Do you recall that?

7

A.

Yes.

8

Q.

Can you explain some more about that for me?

I

just want to understand what's high and what's

9

10

low?

11

MR. LOMBARDO:

High compared to what

12

the State Insurance Department's rate was, as I

13

recall; is that right?

14

THE WITNESS:

15

MR. LOMBARDO:

16

A.

Right.
Okay.

The rate for '11-'12 is 50.96 percent.

So when

17

you added those other two numbers together, it

18

came up to over 60 percent and that was five

19

years ago, so that seemed to be extremely high

20

to me.

21

Q.

22

And that was, I believe, the Department of
Health's rate; is that correct?

23

A.

Yes.

24

Q.

That's what you were testifying about?

(Lori Fraser)
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1

A.

Yes.

2

Q.

Do you have any understanding as to what might
account for that difference in rates?

3

4

A.

No,

5

Q.

And the fifty point -- What was the rate you

6

I do not.

mentioned?

7

A.

50.96 percent.

·8

Q.

And how is that split up between fringe and

9
10
11
12

indirect costs?
A.

It's around 45 percent for fringe and then the
balance would be made up of indirect.
MR. BUHR:

Thank you.

Again, those are

13

all the questions I have of Ms. Fraser; again,

14

with the caveat that Jeff made about receiving

15

documents, so subject to those, those are all

16

the questions I have right now.

17

MR. LOMBARDO:

18

(The Examination of LORI FRASER

19
20
21
22
23
24

Thank you.

was concluded.)

*

*

*
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SUPREME COURT OF THE STATE NEW YORK
COUNTY OF ALBANY
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INSURANCE COMPANY; EVEREADY INSURANCE COMPANY; GREATER
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Insurance Department and ROBERT L.
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S TIP U L A T ION S

It is hereby stipulated and agreed by and
between the attorneys for the respective
parties hereto that all rights provided by the
C.P.L.R. and Part 221 of the Uniform Rules for
the Conduct of Depositions, including the right
to object to any question, except as to form
or to move to strike any testimony at this
examination shall not be a bar or waiver to make
such motion at and is reserved to the trial of
this action; that this deposition may be sworn
to by the witness being examined before a Notary
Public other than the Notary Public before whom
this examination was begun, but that the

fail~re

to do so or to return the original of this
deposition to coUnsel shall not be deemed a
waiver of the rights provided by Rule- 3116 of
the C.P.L.R. and shall be controlled thereby;
that the filing of this deposition is waived and
that the examining party will furnish the
examined party with a copy of the transcript of
testimony free of charge.

ASE REPORTING SEVICE -

(518)
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4

E D WAR D

1

M.

C A H ILL,

2

having been called as a witness, was duly sworn

3

by the Notary Public and testified as follows:
(Plaintiffs' Exhibit Number 5 marked for

4

identification.)

5

MR . SHERRIN:

6

BY

7

Q.

Good morning, Mr. Cahill.

8

A.

Good morning.

9

Q.

Have you had a deposition taken of your
testimony previously at any time?

10
11

A.

Yes.

12

Q.

So you know what the process is?

13

A.

Yes.

14

Q.

Very good.

Please let me know if the question I

15

ask is not understandable or if you need it

16

repeated or explained, okay?

17

A.

Will do.

18

Q.

Thank you.

19

MR. SHERRIN:

Let's just note for the

20

record that we've marked for identification as

21

Plaintiffs' 5 a disk that contains the documents

22

that were provided to us by the Attorney

23

General's Office as the documents of the

24

Department of Health, pursuant to our Demand for

ASE REPORTING SEVICE -

(518)

458-1091

(Edward M. Cahill)

5

Production.

1

MR. LOMBARDO:

2

And that was by letter

3

dated September 7th and I believe theylre Bates

4

stamped 1641 through 3716.
Question:

5

There was also like a disk

6

with a Microsoft Excel spreadsheet on it.

7

donlt see that on here, which is fine, but I

8

just want to make sure that itls
MR. SHERRIN:

9

10

I

We arenlt going to use

that.
MR. LOMBARDO:

11

Okay.

So itls all of

12

the paper documents scanned and not the disk

13

that was produced on 9/7.

14

MR. SHERRIN:

15

MR. LOMBARDO:

16

BY MR. SHERRIN:

17

Q.

18
19

Correct.
Very good.

Mr. Cahill, tell us what your present position
is?

A.

11m the Director of the Bureau of Budget

20

Management for the New York State Department of

21

Health.

22

Q.

And for how long have you had that position?

23

A.

About 25 years.

24

Q.

Budget and management or Budget Management?

ASE REPORTING SEVICE -

(518)

458-1091

(Edward M. Cahill)
1

very specific on it, no.

2

specifically refer to one particular set of

3

expenditures, no.

4

Q.

So does the Department of Health ever, with any

5

document or report,

6

operating costs?

7

A.

8

It doesn't

Again,

tabulate in some way its

I'm not familiar with what you mean by

that.

9

Q.

Okay.

10

A.

Yes.

11

Q.

And what. do you understand the term to mean?

12

A.

Operating costs, again,

Have you heard of the term?

could have many

13

different meanings, when people would say that,

14

but again, it would be the cost that the program

15

has to proceed in doing its functions.

16

Q.

Is there a difference,

to your knowledge,

17

between an operating cost and a non-operating

18

cost?

19

A.

No,

that's not familiar to me.

20

Q.

Okay.

Are there any documents that are employed

21

by you or your bureau, that explain what the

22

standards are -- Well,

23

example.

24

A.

let me give you an

Are you familiar with Circular A-87?

Yes .

ASE REPORTING SEVICE -

(518) 458-1091

17

(Edward M. Cahill)
1

Q.

What is that?

2

A.

It's a Federal listing of expenditures,

3

allowable costs.

4

Q.

Is A-87 used by you?

5

A.

Yes,

6

Q.

How?

7

A.

We apply it to our Federal grants.

8

Q.

So you are familiar with A-87?

9

A.

Yes.

10

Q.

And it's been around in various formulations for
a number of years?

11
12

it is.

A.

13

Virtually since I've been in the office; at
least since, I would say.

14

Q.

And is there a current version of A-87?

15

A.

Yes, there is.

16

Q.

Do you know how long that version has been in

17

effect?

18

A.

No,

19

Q.

I'll show you what's been marked already as

I don't.

20

Plaintiff's 3.

21

A-87?

Tell me if you recognize that as

22

A.

Yes, that looks like A-87 to me.

23

Q.

Would this be the document that you're referring

24

to and that you used in the ordinary course of

ASE REPORTING SEVICE -

(518) 458-1091

18

(Edward M. Cahill)
1

..

19

business?

2

A.

Yes.

3

Q.

Are there other documents -- I'll withdraw that.

4

Among other things, A-S7 describes what various

5

costs are and cost allocation plans and items

6

like that, correct?

7

A.

Correct.

8

Q.

And direct costs and indirect costs and indirect
cost rate proposals, right?

9
10

A.

Yes.

11

Q.

And do you employ the definitions and criteria

12

in A-87 in your preparation of budgets?

13

A.

Certainly for Federal funds,

14

Q.

Okay.

15

A.

Generally, we would follow the guidelines that

16
17

yes.

How about for State funds?

they do have, yes.
Q.

Are there any other written guidelines that you

IS

would employ with respect to how to identify and

19

allocate funds as direct and indirect and cost

20

centers and things like that?

21

A.

Yes.

We also have guidance from the Office of

22

the State Comptroller and also just general

23

accounting principles that we would learn when

24

we were in accounting school.

ASE REPORTING SEVICE -
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(Edward M. Cahill)

1

Q.

Okay.

20

And those accounting principles, would

2

they be principles of public accounting or

3

private accounting or generally accepted

4

accounting principles?

5

A.

I would say generally accepted accounting
principles.

6

7

What would they be?

Q.

So as to direct costs and indirect costs and

8

cost centers and cost objectives and things like

9

that,

to your knowledge is there any difference

10

in the definition of those terms and the use of

11

those terms in public accounting versus

12

generally accepted accounting principles?

13

A.

I don't know.

14

Q.

Are you familiar with generally accepted
accounting principles?

15
16

A.

Yes,

17

Q.

And you employ those in your job?

18

A.

We do.

19

Q.

Okay.

I

am.

And is there a separate body of

20

principles for public accounting that you employ

21

or do you employ generally accepted accounting

22

principles?

23
24

A.

I would say we employ generally accepted
accounting principles, again, as also -- and as

ASE REPORTING SEVICE -

(518)

458-1091

(Edward M. Cahill)

21

1

shown by publications or rules and regulations

2

from the Office of the State Comptroller.

3

Q.

We do have. a document that's been marked as

4

Exhibit 2 from the Office of the State

5

Comptroller.

6

you made reference to guidelines or documents

7

from the Comptroller's Office?

Were you referring to this when

8

A.

This is certainly one of them, yes.

9

Q.

Are there any others, to your knowledge?

10

A.

The Office of the State Comptroller issues

11

bulletins from time to time, also, so yes, they

12

would be of additional guidance.

13

Q.

Now, what you have before you as Exhibit 2

14

describes, on the first page,

15

fringe benefit costs and indirect costs.

16

see that?

for example,

17

A.

I

18

Q.

Do you follow these definitions?

19

A.

Let me read it, please.

20

do.

For both fringe

benefits an indirect?

21

Q.

Sure.

22

A.

I would say yes, we would apply those

23
24

Do you

definitions.
Q.

And based upon your familiarity with A-87 -- and

ASE REPORTING SEVICE -
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22

(Edward M. Cahill)
1

please feel free to look at A-87 -- do you

2

understand those definitions to be the same, in

3

substance, as the definitions in A-87?

4

help you,

5

Page 3698.

6

the page.

7

A.

And to

I'll point you to the Bates stamped
That's the number at the bottom of

Yes.
MR. LOMBARDO:

8

The question, as I

understand it, is whether the definition of

9
10

direct and indirect costs in Exhibits 2 and 3

11

are generally the same?
MR. SHERRIN:

12

Yes, although I don't

13

believe that Exhibit 2 refers to direct costs,

14

does it?
MR. LOMBARDO:

15
16

No, you're right about

that.

17

BY MR. SHERRIN:

18

Q.

Okay, so let's just focus on indirect costs,

19

because I'm not sure if fringe benefits are

20

described in A-87,

21

time.

22

Plaintiff's 2 as in Plaintiff's 3?

23
24

so let's take them one at a

Indirect costs, are they the same in

MR. LOMBARDO:

You don't mean verbatim

the same, but generally the same.

ASE REPORTING SEVICE -
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(Edward M. Cahill)
1

understand the question.
MR. SHERRIN:

2

Correct.

3

A.

I would say they're generally the same.

4

Q.

Okay.

So in the course of your business, do you

5

apply the definitions of indirect costs as

6

reflected in Exhibits 2 and 3?

7

A.

I would say yes.

8

Q.

Okay.

And you said that there may have been

other issuances from the Comptroller's Office.

9
10

Are you aware of any that would deviate from the

11

description of indirect costs from what you1ve

12

just seen?

13

A.

No.

14

Q.

And as to direct costs -- If I understand

15

correctly, direct costs are not reflected in

16

Exhibit 2; is that right?

17

A.

I don't see them noted.

18

Q.

Okay.

So then let's go back to Page 3698 of

19

Exhibit 3 for the definition of direct costs.

20

And is this the definition of direct costs that

21

you apply in your budgeting functions?

22

A.

I would say .yes.

23

Q.

NOW, are you aware of any other definition of

24

direct costs in any publication or writing from

ASE REPORTING SEVICE -
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(Edward M. Cahill)
1

the Comptroller's Office that deviates from the

2

definition of direct costs in A-S7?

3

A.

As I remember the principles of accounting,

4

indirect costs is a very nebulous concept and by

5

that it means almost what the accountant decides

6

what is direct and what is indirect.

7

Q.

Okay.

Does that mean that some costs can be

8

classified as direct and/or indirect, depending

9

upon the particular circumstances?

10

A.

consistently applied, yes.

11
12

I believe that to be the case, as long as it's

Q.

Okay.

Now, going back to my prior question, are

13

you aware of any publication that has contained

14

a different definition of direct costs than what

15

you see in A-S7?

16

A.

No.

17

Q.

And are you aware of any generally accepted

1S

accounting principle that defines direct costs

19

substantively different from what's in A-S7?

20

A.

No.

21

Q.

And the same with indirect costs?

22

A.

Correct.

23
24

MR. LOMBARDO:

May I have the last

three questions and answers read back, please?
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(Edward M. Cahill)
(The following was read back by the

1

Okay.

Now, going back to

2

Court Reporter:

3

my prior question, are you aware of any

4

pUblication that has contained a different

5

definition of direct costs than what you see in

6

A-87?

7

generally accepted accounting principle that

8

defines direct costs substantively different

9

from what's in A-87?

10

A.

No.

"Q.

Q.

And are you aware of any

A.

No.

same with indirect costs?

A.

MR. LOMBARDO:

11

Q.

And the

Correct.")

Off the record for a

second.

12

13

{Discussion held off the record.}

14

MR. LOMBARDO:

Let the record reflect

15

that the Court Reporter was kind enough to read

16

back the last three questions and answers and

17

I've brought to Mr. Sherrin's attention my

18

opinion that the last question and answer was

19

ambiguous and I asked him to please clarify it

20

and he has kindly agreed to do so.
MR. SHERRIN:

21

22

BY MR. SHERRIN:

23

Q.

24

Thank you.

I will.

Are you aware of any written memoranda or other
material or guidelines that defines indirect
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1

costs differently from what is substantively set

2

forth in A-87?

3

A.

No.
MR. LOMBARDO:

4

5

Q.

Thank you.

So do I understand correctly that a cost, for

6

budgeting purposes, is going to be defined as

7

either a direct or an indirect cost?

8

A.

Yes.

9

Q.

And if I understand correctly, depending upon

10

the circumstances, the cost might be classified

11

as a direct or might,

12

classified as an indirect cost?

in other circumstances, be

13

A.

Yes.

14

Q.

Can you explain to me when that would occur?

15

MR. LOMBARDO:

16

MR. SHERRIN:

17

BY MR. SHERRIN:

18

Q.

When what would occur?
Bad question.

Let's go back and do it in stages.

Personnel

19

costs.

The compensation that a person receives

20

for a job he or she performs, are they typically

21

recorded as direct costs?

22

A.

Yes.

23

Q.

Are they ever recorded as indirect costs?

24

A.

I'm not sure.
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every particular activity that occurs within the

2

program, but you're familiar with the concept of

3

the sub-allocated programs?

4

A.

Yes,

5

Q.

And the sub-allocated programs bear direct and

6

I am.

indirect expenses; is that right?

7

A.

That's correct.

8

Q.

And let's take an example that we used in the
deposition the other day, Newborn Screening.

9
10

Are there personal service costs that are

11

attributable to Newborn Screening?

12

A.

Yes, there are.

13

Q.

Are there fringe benefit costs that are

14

attributable to Newborn Screening?

15

A.

Yes, there are.

16

Q.

And are there indirect costs that are

17

attributable to Newborn Screening?

18

A.

Yes, there are.

19

Q.

And just so we're clear, because the question of

20

indirect costs is always a little confusing,

21

what would be the indirect costs of the Newborn

22

Screening Program, or attributable to the

23

Newborn Screening Program?

24

A.

Again,

it would be the percentage of the
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1

indirect cost rate in the laboratory, so it

2

would be the laboratory indirect cost rate

3

applied to the amount of personal service and

4

fringe benefits that that program had during the

5

year.

6

Q.

And so that would be a percentage that it's

7

applied against the personal service that's used

8

in the Newborn Screening program?

9

A.

Yes.

10

Q.

Do I understand from your testimony that

11

different programs within the Health Department

12

might have indirect cost rates?

13

A.

14

Yes.

Our major programs each have their own

indirect cost rate.

15

Q.

And how does that come about?

16

A.

Again, at one point in time in the past, there

17

was one indirect cost rate for the whole

18

department and then as I understand it, the

19

Federal Government required us to break it out

20

to each individual program.

21

Q.

Do I understand correctly that there's a

22

step-down process by which the costs of the

23

central state agencies are allocated to the line

24

agencies,

in order to arrive at the indirect
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cost rate?

1

MR. LOMBARDO:

2

3

I'm going to object to

the form of that question.

4

BY MR. SHERRIN:

5

Q.

You can answer it if you understand it.

6

A.

I don't understand it.

7

Q.

Then I'll rephrase it.

Do you know how the

8

computation is made as to what the indirect cost

9

rate is for a particular program at the Health
Department?

10
11

A.

To just the central agencies?

12

Q.

Yes.

13

A.

No,

14

Q.

Where do you get that information from?

15

A.

It's supplied by the Office of the State

16
17

I don't.

Comptroller.
Q.

I understand what you said about what an

18

indirect cost rate is and what it gets played

19

against.

20

indirect cost rate calculated?

21
22

A.

My question now is:

How is that

Okay.
MR. LOMBARDO:

I'm sorry, are we

23

talking about Newborn Screening in particular,

24

or in general?
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Q.

In general.
MR. LOMBARDO:

2
3

A.

38

In general.

Again, our accounting office goes through the

4

different mechanizations of what the amount of

5

the indirect costs are for the department and

6

comes out with the allocation of how much they

7

need to put out in each program.

8

the calculations.

9

Q.

10
11

Okay.

They would do

Are they calculating based on the costs

of the external agencies?
A.

They are included in that, but that's not solely

12

the only portion of the rate that we get.

13

They're not the only portion that's part of it.

14

Q.

As far as the portion that is derived from

15

external agencies, where does the information

16

come from,

17

allocated to the Health Department?

18

A.

19
20

as to how much of the costs will get

That comes from the Office of the State
Comptroller.

Q.

Okay,

thank you.

NOw, with respect to the

21

sub-allocated programs -- and let's again talk

22

about Newborn Screening, as an example

23

direct costs would encompass what?

24

A.

the

It would include personal service, supplies,
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1

travel,

2

the fringe benefits that are directly used by

3

that program.

4

Q.

contractual services and equipment and

All right,

so let's talk about the personal

5

service.

6

fringe benefits, right?

7

A.

And that would be the salaries and the

No, you get -- I used the term salaries, but for

8

personal service, it's just salaries; fringe

9

benefits is a separate category.

10

Q.

Okay,

so let's use that.

The salaries for the

11

persons who constitute the direct costs of the

12

Newborn Screening program, are direct costs of

13

what state agency?

14

A.

15
16

They're indirect costs of the Department of
Health.

Q.

And the fringe benefits for those positions are
the direct costs of what state agency?

17

18

A.

The Department of Health.

19

Q.

The OTPS for the Newborn Screening program are

20

directs costs of what state agency?

21

A.

That again would be the Department of Health.

22

Q.

And the indirect costs that get attributable to

23

the Newborn Screening program are indirect costs

24

of what state agency?
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A.

The Department of Health.

2

Q.

So is it fair to say that those personal service

3

costs are not direct costs of the Insurance

4

Department?
MR. LOMBARDO:

5

the question.

6

I object to the form of

You can answer it if you can.

7

A.

I would say they are not.

8

Q.

Okay.

direct costs of the Insurance Department?

9
10

A.

I agree.

11

MR. LOMBARDO:

12
13

And the fringe benefit costs are not

I object to the form of

the question
Q.

And the OTPS are not direct costs of the
Insurance Department?

14

MR. LOMBARDO:

15

Objection as to form.

Answer if you can.

16

17

A.

Yes.

18

Q.

And the indirect costs are not the indirect

19

costs of the Insurance Department?
MR. LOMBARDO:

20

Again, 1111 object to

21

the form of that question, but I wonlt keep

22

saying it.
MR. SHERRIN:

23
24

A.

Itls the last one.

Yes.

ASE REPORTING SEVICE -

(518)

458-1091

41

(Edward M. Cahill)
1

Q.

So you would agree?

2

A.

Yes.
MR. LOMBARDO:

3

4

question and answer,

Can I have the last

Bob?

(The following was read back by the

5

And the indirect costs are

6

Court Reporter:

7

not the indirect costs of the Insurance

8

Department?

9

to the form of that question, but I won't keep

10

saying it.

11

Yes.

Q.

12

BY MR. SHERRIN:

13

Q.

Okay.

"Q.

MR. LOMBARDO:

MR. SHERRIN:

Again, I'll object

It's the last one.

So you would agree?

A.

A.

Yes.")

Would your answers be the same as to

14

whether the direct and indirect costs are costs

15

of the Insurance Department for all of the other

16

sub-allocated programs?
MR. LOMBARDO:

17

I object to the form of

the question.

18
19

A.

To the Department of Health?

20

Q.

Yes.

21

A.

Yes.

22

Q.

So all of those personal service costs that are

23

for sub-allocated programs would be direct costs

24

of the Department of Health, not the Insurance
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2

A.

Yes.

3

Q.

And the same for indirect costs?

4

A.

I would say so, yes.

5

Q.

And OTPS?

6

A.

Yes.

7

Q.

Thank you.

And to the extent that you're

8

familiar with the term operating costs, they

9

would not be operating costs of the Insurance

10
11

Department, correct?
A.

From my understanding of operating costs,

I

12

would say that's correct, but I'm not familiar

13

really with that term.

14

Q.

15

Okay.

Are you familiar with the term

operations?

16

A.

Yes.

17

Q.

And if I asked you what are the operations of

18

the Health Department, what does that mean?

19

Would you be able to give me an answer to that?

20

A.

What our functions are, what products we do,
what services we perform.

21
22

Q.

Okay.

And operations bear costs, right?

23

A.

That's correct.

24

Q.

Costs are something to operate a department,
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correct?

2

A.

That's correct.

3

Q.

And if we use that as the definition of

4

operating costs, would the operating costs

5

attributable to the sub-allocated programs be

6

costs of the Insurance Department?

7

A.

No.

8

Q.

They would be costs of the Health Department,
right?

9
10

A.

Yes.

12

Can we take a two minute

MR. LOMBARDO:

11

break?

13

MR. SHERRIN:

It is our position that

14

even though there's no question pending, it is

15

not appropriate to discuss the substance of the

16

witness' testimony in the middle of his

17

examination.

19

with that.

20

That's where we stand?

MR. SHERRIN:

21

You know,

22

what was discussed.

23
24

I'm not sure I agree

MR. LOMBARDO:

18

Yes, that's my position.

I will consider myself entitled to ask

MR. LOMBARDO:

Well,

if we have a

discussion -- attorney-client discussions now,
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Department of Health for a particular program.

2

Do you understand?

3

A.

I think I do, yes.

4

Q.

Can you tell us about that process?

For

5

example, Newborn Screening.

6

by which first a decision is made that there

7

will be a sub-allocation for Newborn Screening?

8

A.

9

sub-allocations from the Insurance Department.
Q.

12
13

And how was the Newborn Screening program funded
prior to sub-allocations?

A.

14
15

I know that the Department had a Newborn
Screening program before there were

10
11

what is the process

It was funded under the General Fund of the
State of New York.

Q.

16

So then there carne a point in time that Newborn
Screening became sub-allocated?

17

A.

Yes.

18

Q.

And how did that happen?

19

A.

The Department made the normal budget request.

20

Q.

And by the Department, you mean the Department

21
22

of Health?
A.

The Department of Health.

And then in the

23

executive budget that comes out from the

24

Governor's Office,

it was being handled -- It
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was no longer on the General Fundi it was being

2

sub-allocated from the Insurance Department.

3

Q.

So if I understand correctly, it wasn't an

4

initial request by the Department of Health for

5

a sub-allocation?

6

A.

As I remember, it was not.

7

Q.

And it had previously been funded by the General

8

Fund?

9

A.

Correct.

10

Q.

And the General Fund means what?

11

A.

It's a fund that the State has in which general

12

tax revenues are deposited.

13

operating fund for the State.

14

Q.

It's the main

So then the Executive, through the Division of

15

Budget, advised in some way that it would be .

16

funded through sub-allocations?

17

A.

That's correct.

18

Q.

How did you become aware of that?

19

A.

It was in the executive budget .

20

Q.

And did you first learn of that when the money

21

was appropriated or was that a budget submitted

22

to the Legislature?

23

A.

A budget is submitted to the Legislature.

24

Q.

Okay.

So the executive budget is the budget
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that was submitted by the executive to the

2

Legislature for approval?

3

A.

Correct.

4

Q.

And that's the first time you saw that there was

5

a sub-allocation?

6

A.

That's the first time I did, yes.

7

Q.

And that's for Newborn Screening, right?

8

A.

Yes.

9

Q.

And since that time, have the costs of the

10

Newborn Screening program been sub-allocated

11

from Insurance?

12

A.

Yes.

13

Q.

Do you know whether all of the costs of the

14

Newborn Screening program have been

15

sub-allocated from Insurance or only a part?

16

A.

I don't know.

17

Q.

Now, prior to the sub-allocations, are you aware

I don't know.

18

of whether costs of Newborn Screening were

19

charged to Clinical Laboratories?

20

A.

I'm not aware of that.

21

Q.

Are you familiar with the Clinical Laboratory

22

I don't know.

Reference System Account?

23

A.

Yes,

I am.

24

Q.

And that's a Special Revenue account?
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1

Department and putting aside the numbers

2

attached, do you recognize these as being

3

sub-allocated programs for the Health

4

Department?

5

MR. LOMBARDO:
here,

6

There's sub-allocations

I believe, to other agencies.
THE WITNESS:

7

That's right.

MR. LOMBARDO:

• 8

Is your question

intended to be -- Is it exclusively or does it

9

10

include sub-allocated programs to the Health

11

Department?

12

MR. SHERRIN:

13

BY MR. SHERRIN:

14

Q.

15
16

You're right.

Does it include the sub-allocated programs to
the Health Department?

A.

It includes at least some of them, but I don't
know if it includes them all.

17

18

I'm sorry.

Q.

Okay.

So what I want to ask is how the process

19

by which other programs besides Newborn

20

Screening became sub-allocated to the Health

21

Department.

22

just described for how Newborn Screening became

23

sub-allocated?

24

A.

Did it occur the same way that you

To my knowledge, yes.
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Q.
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To your knowledge, in each of the

2

sub-allocations, it was a direction from the

3

executive, as opposed to something initiated by

4

the Health Department?

5

A.

I would say, yes.

6

Q.

Okay.

Let's go back to the computer.

And I

7

don't have a lot of additional pages to ask you

8

about.
MR. SHERRIN:

9

10

Off the record.

(Discussion held off the record.)

11

BY MR. SHERRIN:

12

Q.

Mr. Cahill, in my rush to get you out of here,

13

neglected some very basic things, like your

14

educational background and where you worked

15

before the job that you currently have.

16

let's just run through that.

17

educational background?

18

A.

I

So

What is your

I have a Bachelor's Degree from Siena College

19

and I have a Master's in Public Administration

20

with a concentration in public finance from SUNY

21

Albany.

22

Q.

So with that Master's, you would be become

23

familiar with the general accounting principles,

24

right?
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1

that off the record,

2

that the witness had reviewed up to and

3

including Page 2836 and we are ready for the

4

next question.

5

BY MR. SHERRIN:

6

Q.

Okay.

I indicated to Mr. Sherrin

And I have a question for you with

7

respect to 2828.

8

that question, please feel free to scroll as far

9

as you want to scroll.

10

And for purposes of answering

2828 is an e-mail to you

from Sue Kelly?

11

A.

No,

it's a e-mail from me to Sue Kelly.

12

Q.

Yes, it is.

13

A.

Sue Kelly is our Executive Deputy Commissioner.

14

Q.

And what was the purpose of this memo or e-mail?

15

A.

It was to inform her on what was going on with

And who is Sue Kelly?

16

the SID sub-allocations, to provide basic

17

information of what they were and what they were

18

being used for.

19

Q.

20
21

Were you providing a justification for the
sub-allocation?

A.

I don't believe it was a justificationj I

22

believe it was more of an explanation of what

23

they were,

24

relatively new at that time in the program.

so she would know, since she was
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1

Q.

Do you recall what question or questions -- I'll

2

withdraw that.

3

this e-mail?

4

A.

6

I

Do you recall why you provided

believe she asked for some information on it,

but the background,

5

Q.

95

don't recall.

I

Now, did you prepare the attachments or -- Let
Pages 2829 and the subsequent

7

me rephrase that.

8

pages, were some or all of those attachments to

9

your e-mail?

10

A.

Those were the attachments to the e-mail, yes.

11

Q.

All the way how far,

12

A.

Up to 2836.

in this PDF?

I don't believe the other one was

13

attached to it; it seems to be a free-standing

14

document.

15

Q.

did you prepare those?

16
17

NOW, the pages that were attached up to 2836,

A.

I did have them summarized, yes.

18

already prepared and I

19

send them up to her.

20

Q.

They were

just summarized them to

And would it be fair to say that what you said

21

in this attachment, with respect to each of

22

these sub-allocated programs,

23

programs benefit the insurance industry?

24

A.

Again,

is how those

I'd have to review each and every single
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1

one them, but my understanding is that it wasn't

2

necessarily that way, but it was more or less an

3

explanation of what the programs were for.

4

Q.

Well,

I'm looking,

for example, at 2834, under

5

Newborn Screening and the last paragraph says,

6

"The newborn screening program is of benefit to

7

the insurance industry
on.

·8

"

and then it goes

Do you see that?

9

A.

I do see that.

10

Q.

And what was the purpose of your explaining what

11

the so-called benefit was to the insurance

12

industry?

13

A.

Well,

it was just a part of the attachment that

14

I sent up to her that was already provided by

15

the program, I believe.

16

Q.

17

So no one was asking you why this money was
sub-allocated from the Insurance Department?

18

A.

Not to my recollection.

19

Q.

Or what the justification was?

20

A.

No.

21

Q.

Okay.

22

So this was just informational to

Ms. Kelly?

23

A.

That's the way it was, yes.

24

Q.

will you please turn to 2845?
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new PDF.

97

Are you on 2845?

2

A.

Yes.

3

Q.

And that and the next page seem to be a two page

4

letter from you to Lori Fraser, at the Insurance

5

Department; is that right?

6

A.

Yes.

7

Q.

And I will make a representation to you that

8

Ms. Fraser said that it was unusual for the

9

Insurance Department to receive a budget request

10

~

for sub-allocated programs and she didn't know
why you sent this.

11

Did you send this to her?

MR. LOMBARDO:

12

I'm sorry, unusual in

13

general, because Health is the only one that

14

didn't,

I think is what she testified to.

15

recall,

I think her testimony generally was that

16

other agencies didn't use it, so when you say

17

unusual,

18

for Mr. Cahill to do it, but unusual for any

19

agencies to do it.

20

MR. SHERRIN:

21

It wasn't unusual

Well, whatever my

question was

22

BY MR. SHERRIN:

23

Q.

24

I just I want to

As I

My question to you is:

Why

d~d

you send this to

Ms. Fraser?
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A.

Again,

98

the actual appropriations for these

2

programs, would be in the SID budget, so we sent

3

it up for informational use and also to let them

4

know that we are requesting a continuation of

5

these programs.

6

Q.

Department; you were informing them, right?

7
8

A.

This was informing them that this is what I
needed, yes, essentially.

9
10

But you weren't requesting it from the Insurance

Q.

But you also submitted it directly to Division
of Budget?

11
12

A.

In our budget request, yes.

13

Q.

You weren't looking for her approval, were you?

14

A.

Whose?

15

Q.

Ms. Fraser's, or the Insurance Department?

16

A.

No,

17

Q.

Okay.

it was just more or less informational.
Will you turn to 2939, which would be

another PDF?

18
19

A.

Okay.

20

Q.

Do you see what this document is that says,
Expenditure Report by Cost Center"?

21
22

A.

I

23

Q.

Do you know what that is?

24

"OSC

do.

MR. LOMBARDO:
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1

BY MR. SHERRIN:

2

Q.

Mr. Cahill,

I think I just have to ask you one

3

additional question , following up on my

4

questions of whether certain costs of the

5

sub-allocated programs of the Department of

6

Health were costs of the Insurance Department.

7

Do you recall those questions?

8

A.

I

9

Q.

And the one additional question was:

do .
Is a

10

direct cost of the sub-allocated program that's

11

a cost of DOH, an indirect cost of the State

12

Insurance Department?
MR. LOMBARDO:

13
14

Can I hear the question

again?
(The following question was read back

15
16

by

17

additional question was:

18

the sub-allocated program that's a cost of DOH,

19

an indirect cost of the State Insurance

20

Department?")

21

MR. LOMBARDO:

22
23
24

the Court Reporter:

the question.
A.

"Q.

And the one

Is a direct cost of

I object to the form of

Answer it if you can.

On the State accounting system, a cost can only
be recorded once,

so if it's recorded once for
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(Edward M. Cahill)

1

the Department of Health, it would not be

2

recorded for another department.

3

basis I would say it would be charged to the

4

Health Department.
MR. SHERRIN:

5

So on that

Thank you.

I have no

further questions.

6

7

MR. LOMBARDO:

8

{Discussion held off the record.}

9
10

Off the record.

BY MR. BURR:
Q.

Mr. Cahill,

just for the record, my name is

11

Stephen Buhr and I represent the Intervenor

12

Plaintiffs in this case and I have just a few

13

questions for you.

14

-- I'll direct your attention to Bates Number

15

1918, which I believe is a sub-allocation

16

expenditure plan for the sub-allocated program

17

Newborn Screening; is that correct?

I'll ask you to take a look

18

A.

Yes,

it is.

19

Q.

And if I could ask you to take a look at Page
124, I believe it's part of the same document.

20

21

A.

Right.

22

Q.

Do you see that it says,

"Section D: Indirect

costs"?

23

24

I have it.

A.

Yes.
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Those are all the questions

2

I have right nOWj again, with the same caveat

3

about documents that are produced subsequently.

4

Thank you, very much.

5

MR. SHERRIN:

6

MR. LOMBARDO:

7

questions.

8

BY MR . LOMBARDO:

9

Q.

Thank you, Mr. Cahill.
I

just have a few

During Mr. Sherrin1s examination, you were asked

10

some questions about whether indirect costs of

11

the sub-allocated programs are indirect costs of

12

the Insurance Department and you indicated --

13

and your response was that they1re not.

14

recall that testimony?

Do you

15

A.

I

16

Q.

Could you explain your answer?

17

A.

Again, with our Central Accounting System, a

do.

18

cost can only be recorded once, or else it would

19

be a duplicate cost.

20

Department1s accounting record,

21

it would not be on any other record.

If it was recorded on the
I would assume

22

Q.

As an indirect cost, right?

23

A.

Yes.

24

Q.

Do you have any knowledge as to how, if at all,
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1

the Insurance Department treats the

2

sub-allocations to other agencies,

3

Department of Health, as to whether they're

4

indirect costs of the Insurance Department?

5
6

7

A.

No,

I do not.
MR. LOMBARDO:

MR. SHERRIN:

9

MR. BUHR:

11
12

Thank you.

I have no

more questions.

8

10

including the

Nothing further.

Nothing.

Thank you.

(The Examination of EDWARD M. CAHILL
was concluded.)

*

*

*

13
14
15
16
17
18
19
20
21
22
23
24
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1
2

S TIP U L A T ION S
IT IS HEREBY STIPULATED, by and between the

3 attorneys for the respective parties hereto that:
4 All rights provided by the C.P.L.R., and Part 221 of
5 the Uniform Rules for the Conduct of Depositions,
6 including the right to object to any question, except
7 as to form, or to move to strike any testimony at this
8 examination is reservedi and in addition, the failure
9 to object to any question or to move to strike any
10 testimony at this examination shall not be a bar or
11 waiver to make such motion at, and is reserved to, the
12 trial of this action.

This deposition may be sworn to

13 by the witness being examined before a Notary Public
14 other than the Notary Public before whom this
15 examination was begun, but the failure to do so or to
16 return the original of this deposition to counsel,
17 shall not be deemed a waiver of the rights provided by
18 Rule 3116 of the C.P.L.R., and shall be controlled
19 thereby.
20

The filing of the original of this deposition is

21 Waived.
22
23
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MAR Y

BET H
LAB ATE, called as a
---------------------------------

1

2 witness, being first duly sworn, testified as follows:
3 BY MR. SHERRIN
4

Q

Good morning.

S

A

Good morning.

6

Q

Ms. Labate, I will be asking you a number of

7 questions.

8 repeated.

Please let me know if you need it
If my question does not make sense, because

9 I will be trying to speak more in your language than
10 mine, and we want to make sure that we understand what
11 is being asked so that the answers are responsive to
12 the questions.
13 know,

Okay?

And if you need a break, you

just answer whatever question is on the table

14 and then if you need a break, say so.
15 anything restated,

just let us know.

And if you need
Okay?

16

A

Yes.

17

Q

Have you testified before?

18

A

No, I haven't.

19

Q

Welcome to the process.

20

A

I'm looking forward to it.

21

Q

Is there anything that lS gOlng on medically

,

,

22 or otherwise that would prevent you from being able
23 to, as far as you know, understand and respond to
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to put them -- it's up to you.

1

2

MR. SHERRIN:

3

MR. LOMBARDO:

Just put them aside.

Then if you need to

4

THE WITNESS:

5

6

It doesn't matter.

Q

Okay.

19641, when I mention that name, it's what

7 we call a Bates stamp number that counsel has put on
8 the bottom just to help identify the document.

It's

9 not part of the original document.
10

A

Okay.

11

MR. LOMBARDO:

12

MR. SHERRIN:

13

So that's going to be 9?
We will mark that 9.

(Plaintiffs' Exhibit 9 was marked for

14 identification.)
15

Q

Now, I will ask you to take a look at

16 Exhibit 9 and turn to page 19652?
17

A

Okay.

18

Q

And do you see a document there from the New

19 York state Office of the State Comptroller?
20

A

Correct.

21

Q

Entitled New York State Accounting System

22 User Procedures Manual?
23

A

Yes.
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1

Q

Are you familiar with that?

2

A

Not really, no.

3

Q

So this is not a document that you use or

4 refer to in your present or past position with DOB?
donlt recall if

I

have ever used it.

5

A

I

6

Q

Take a look at the definition of indirect

7 costs on the first page of that document -- no, on
8

19652?

9

A

Okay.

10

Q

Have you seen that definition used before?

11

A

Yes.

12

Q

Where have you seen it used before?

13

A

I

14

Q

Are you familiar with that definition of

15

donlt recall.

indirect costs being used by the Division of Budget?

16

A

Yes.

17

Q

How is it used?

18

A

Itls used in assigning costs to agencies for

19

things that arenlt centralized or that are centralized

20 in one place that we are going to allocate out for
21

other agencies to pay.

22

Q

To be distinguished from direct costs?

23

A

Yes.
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1

Q

And how is it distinguished from direct

2 costs?
3

A

The direct cost is a cost that is directly

4 incurred -- a direct cost is a cost that is directly
5 incurred and budgeted in an agency's budget.
6

Q

And you refer to indirect cost as costs of

7 central service agencies; is that right?
8

A

That's the definition that's provided for in

Q

Right.

9 here.
10

And do you know what the central

11 service agencies are?
12

A

It would primarily be OGS, Office of General

13 'Services, Office for Technology.
14

Q

What is it about their costs that make those

15 costs indirect costs as opposed to direct costs?
16

A

They are direct costs for OGS, but they're

17 indirect costs for the agencies they serve.

So OGS

18 will in the first instance -- an agency will in the
19 first instance -- again in this definition of indirect
20 and direct costs, an agency in the first instance will
21 incur a cost, but then that cost gets allocated out to
22 the agencies on whose behalf that agency incurs the
23 cost.
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1

Q

2 Health.

So take, for example, the Department of
Would the Department of Health have direct

3 costs?
4

A

The Department of Health would have --

5 again, under this definition they would have -- yes,
6 they would have direct costs.
7

Q

And what would be within the direct costs of

8 the Department of Health?
9

A

Their salaries, the paper they buy, the fuel

10 they use.
11

Q

Personal service?

12

A

Their personal service, their non-personal

13 service.

The aid to localities programs that they

14 administer.
15

Q

And what would be within their indirect

16 costs?
17

A

Indirect costs, again under this definition,

18 would be expenses that are attributable to their
19 agency that they do not -- that are -- that they do
20 not pay for in the first instance.

Like OGS may pay

21 for their heat and then OGS bills them back.

The

22 Office for Technology may pay for certain software
23 upgrades and then the Office for Technology will bill
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1 the Department of Health back.

So that's one way we

2 use the term direct and indirect.
3

Q

2010.

This will be Exhibit 10.

(Plaintiffs' Exhibit 10 was marked for

4

5 identification.)
6

Q

I'm showing you a document which appears to

7 be a series of e-mails that is marked as Exhibit 10.
8 And the name on the top is Juliet King.

Do you see

9 that?
10

A

Yes.

11

Q

Do you know who Juliet King was on or about

12 January 27, 2009?
13

A

Yes.

14

Q

Who was she?

15

A

She was a secretary in the Division of

16 Budget.
17

Q

And the e-mail isfromMichaelIzzano.Do

18 you see that?

I-Z-Z-A-N-O.

19

A

Yes.

20

Q

Who is he?

21

A

He is a budget examiner in the Division of

22 Budget, or he was a budget examiner in the Division of
23 Budget.
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1

Q

The e-mail is sent to Jason windsor.

2 W-I-N-D-S-O-R.
3

A

Who is that?

Jason Windsor is an employee in the

4 Department of Civil Service.
5

Q

Do you know what, if anything, he did at

6 Civil Service?

Well - - I don't know.

7

A

I don't know.

B

Q

If you look at the e-mail from Mr. Izzano to

9 Mr. Windsor,

in the second paragraph it says:

10 Additionally, as you know, the indirect costs rate
11 represents the costs that are associated with each
12 employee for basic services, such as OSC payroll OGS
13 building maintenance, etc., and are not costs of
14 actual employee benefits.

Do you see that?

15

A

Yes.

16

Q

Do you understand what he is saying there?

17

A

Yes.

IB

Q

Could you explain it to us?

19

A

Yes.

He is saying, again, that there are

20 certain costs that agencies provide on behalf of other
21 agencies that they then will bill back to those
22 agencies who are receiving services in the form of an
23 indirect rate.
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1

Q

Do you understand that to be consistent with

2 the definition of indirect costs that we saw in the
3 comptroller's document?

And you might want to keep

4 that open.
5

MR. LOMBARDO:

6

MR. SHERRIN:

7

A

10

Yes.

Yes, those two are consistent.

8
9

Exhibit 9, page 196527

MR. SHERRIN:

Off the record one second

please?
(Discussion off the record.)

11

MR. LOMBARDO:

If I may, Mr. Sherrin,

12

what has been marked as Plaintiff's Exhibit

13

7 you indicated correctly was an e-mail from

14

Mr. Izzano.

15

that Juliet King's name appears at the top

16

of the document.

17

state, if I may, that Ms. King is the

18

secretary to the General Counsel and she

19

participated in compiling the documents

20

responsive to the demand, and that is the

21

only reason why her name is on there.

22

is not a sender or a recipient.

23

deal.

You made reference to the fact

I would just like to

She

Not a big

I just wanted to clarify that if I

A.S . E. REPORTING SERVICE
(518)

458-1091

31

1

have related to indirect cost rates?

2

A

No.

3

Q

And do you know who the we is referring to?

4

A

No.

5

Q

Do you have any reason to think it would

6 refer to anything other than Division of Budget?

MR. LOMBARDO:

7

I object to the form of

8

the question.

I mean at this point she

9

hasn't indicated that it was sent to her or

10

that she sent it or she has any knowledge of

11

it.

12

Q

So just note my objection.

I will rephrase the question.

Who is

13 Cameron Findlay?

14

A

Cameron Findlay at the time was a Budget

15 Division employee.
16

Q

In what capacity or position?

17

A

I don't know.

18

Q

Who were Alison Gunther and James DeWan,

19 D-E-W-A-N?
20

A

Also Budget Division employees.

21

Q

Are you familiar with the budget bulletin

22
23

B-l141?
A

No, I'm not.
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(Plaintiffs' Exhibit 12 was marked for

1

2 identification.)
3

Q

So

will show you what has been marked as

I

4 Exhibit 12, and it's identified as Budget Bulletin
5 B-1141.

Do you recognize this document?

6

A

No,

7

Q

So this is also not something that you used

8

I

don't.

or became familiar with in any of your capacities at

9 Division of Budget?

10

A

I

11

Q

Take a moment and read it, please, to

don't recall.

12 yourself.
13

(witness reading document.)

14

A

Okay.

15

Q

Do you understand what is being discussed in

17

A

Yes.

18

Q

-- bulletin?

19

A

Yes.

20

Q

What is that?

21

A

The methodology that would be used to charge

16 this

22 the state indirect costs, to charge costs to federal
23 grants.
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1

Q

And does the state also allocate indirect

2 costs amongst state agencies for state budgeting
3 purposes?
4

A

Could you repeat that question?
MR. SHERRIN:

5

Could you read it back,

please?

6

(Whereupon, the pending Question was

7

read by the Reporter.)

8
9

A

Yes.

10

Q

Okay.

11 question.

We charge an indirect rate.
I may have been imprecise in the

What does that mean, to charge an indirect

12 rate?
13

A

It means that agencies receive a percentage

14 charge that they then are billed for, and whatever
15 and the result in payment is used to support -- is
16 used to support the centralized agencies that are
17 providing services.
·18

Q

And the indirect cost rate, is that supposed

19 to represent what the indirect costs are of the line
20 agencies?
21

MR. LOMBARDO:

22
23

I object to the form of

the question.
Q

Do you understand the question?
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1

A

Could you repeat it again?

2

Q

I will rephrase it.

I'm sorry.

The line agencies, like

3 the Health Department, the Office of Mental Health,
4 Education Department, you mentioned that they have
5 direct costs; right?
6

A

Correct.

7

Q

And they also have indirect costs; right?

8

A

Correct.

9

Q

And you mentioned that the indirect costs

10 are the costs of the central service agencies that are
11 attributable to those line agencies; correct?
12

A

Correct.

13

Q

And in order to attribute those indirect

14 costs to the line agencies, do you use the indirect
15 cost rate?
16

A

For that, yes.

17

Q

So, for example, there's an indirect cost

18 from the Comptroller's Office that is assessed against
19 the Department of Health; correct?
20

MR. LOMBARDO:

21

I object to the form of

the question.

22

A

I don't believe so.

23

Q

Well, maybe I may have used the wrong word.
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1 Assessed, is that the problem?
2

There's not -- each agency -- each of the

A

3 centralized agencies does not have its own indirect
4 cost rate.
5

Q

There's an amalgamated rate.
And that amalgamated rate is the amalgamated

6 rate of various central service agencies that gets

7 allocated to each of the line agencies; correct?
8

A

Yes.

9

Q

And it gets allocated based on the indirect

10 cost rate that is derived or calculated; correct?
11

A

12 rate.
13

The agencies all have the same indirect cost
It's a single indirect cost rate.

Q

So if t for example, the indirect cost rate

14 were 40 percent, then the Health Department would be
15 charged 40 percent of something to account for the
16 indirect cost attributable to the central service
17 agencies; correct?
18

A

Correct.

19

Q

And the 40 percent applies against what?

20

A

I don't know.

21

Q

IS it against the salary and fringe benefits

22 of the line agency?
23

A

I'm not certain.
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1 document, I will ask you the same thing with respect
2

to the definition of indirect costs that's contained

3 in Exhibit 17.
4

have not?

5
6

And is the answer the same, that you

A

I

don't recall seeing anything in writing

different.
Q

Now, you submitted an affidavit in this

9

A

Yes.

10

Q

Or let's just say you signed an affidavit in

7
8

case?

11 this case; right?

!

,

1·
~t

.

".

't~

12

A

Yes.

13

Q

And did you prepare it yourself?

14

A

No,

15

Q

Did you prepare any of it yourself?

16

A

I

17

Q

So somebody prepared it and gave it to you?

18

A

Yes.

19

Q

Who was that?

20

A

Alan Lebowitz.

21

Q

Did you make any changes to the document

.. t~ *,~.

I

did not.

don't recall.

But

I

don't believe so.

',,'

..

"

22 before you signed it?
23

A

I don't recall.
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1

Q

DO you recall discussing the content of it

2 with Mr. Lebowitz at all?
3

'I'.
"

~

•

'!
~

A

I don't recall.

4

MR. LOMBARDO:

5

THE WITNESS:

6

MR. LOMBARDO:

7
8

By Mr. Lebowitz
Am I wrong?
I don't think he was

with the office at that time.
A

Okay, then it wasn't Alan.

Then I don't

9 recall.
10

Q

But then would it be correct, then, that an

11 attorney presented the affidavit?
}2

MR. LOMBARDO:

13

THE WITNESS:

14

MR. LOMBARDO:

15

I don't recall.
I drafted it, I

submitted it to her, yes.

16

THE WITNESS:

17

I just assumed.

Alan is

all things legal in my world.

18

MR. SHERRIN:

19

He's all things in this

world.

20

21

Was it me?

THE WITNESS:

A

Sorry, Alan.

So I did not write it.

That's what I

)2 recall.
23

Q

Now, as best you recall, this was presented
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1 to you by Mr. Lombardo, the gentleman to your right?
2

A

Yes.

Yes.

3

Q

And as best you can recall, did you make any

4 changes to it?

5

A

I cannot recall.

6

Q

The best you recall, did you discuss any of

~7

8

the content of it with him before you signed it?

A

I

can't recall.

MR. SHERRIN:

9

Let's mark this please?

(Plaintiffs' Exhibit 20 was marked for

10

11 identification.)
12

Q

Take a look, please/ at what we marked as

13 Exhibit 20 and tell us if you recognize that as the
14 affidavit that you signed and is that your signature
15 on the last page, page 30?
16

A

Yes/ it is.

~7

Q

Did you read it before you signed it?

18

A

Yes,

19

Q

Now, you make reference in this document/

I

And yes, I recognize it.

did.

20 and 11m paraphrasing here, of indirect costs being -21 or including costs that have a relation or are related
22 to the regulatory objectives of the Insurance
23 Departmentj right?
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1

A

Yes.

2

Q

Have you ever seen, other than in this

3 document, that definition in writing anywhere?
4

A

Not in writing, no.

5

Q

Prior to being presented this by

6 Mr. Lombardo, had you ever seen that or participated
7 in that definition in a discussion with anybody?
8

A

Yes .

9

Q

And with whom and when would that have been?

10

A

It would have been around the time of -- it

11 would have been around the time of the development of
12 the executive budget.
13

Q

For which year?

14

A

For 08-09.

It would have been the first

15 time we discussed it, that I discussed it.

J•

16

Q

with whom?

17

A

with Mike Novakowski.

18

Q

What did Mr. Novakowski say to you and what

19 did you say to him?

l

. '.
',:J.

20
21

,~

..

22
23

MR. LOMBARDO:

Hold on one second.

Ca n

we have a second, please?
(Recess.)
MR. LOMBARDO:

Let the record reflect
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1

that the defendants object to the last

2

question, which, as I understand it, asks

3

the witness to describe a conversation that

4

she had with a colleague of the Division of

5

Budget regarding -- in reference to the

6

preparation of the 08-09 executive budget.

7

The defendants assert a legislative
privilege and a deliberative privilege and I
direct the witness not to answer that

9

10

question.

Thank you.

11 BY MR. SHERRIN
12

Q

Now, have you had any conversations with

13 anybody else, other than in the preparation of this
14 affidavit, Exhibit 20, regarding the definition used
15 by you in your affidavit of indirect costs?
MR. LOMBARDO:

16

Other than the

17

conversation with Mike Novakowski that she

Y8

mentioned?

19

MR. SHERRIN:

20

MR. LOMBARDO:

Yes.
Okay.

21

A

I can't recall any.

22

Q

How many conversations would you say you had

23 with Mr. Novakowski about the subject?
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1

A

It would be part -- typically it would be

2 part of a larger conversation over some overall budget
3 issues, so ...
4

Q

Do you recall only speaking once with him

5 about this definition of indirect costs?
6

A

No, I really don't recall how often we may

7 have discussed it.
8

Q

But you recall one conversation in

9 particular?
~o

A

I recall having -- no,

11 I was hesitant.
12 conversation.

I don't -- that's why

I don't recall a particular
I recall that we did discuss this, but

13 I cannot tell you the date.
14 else was discussed.

I could not tell you what

I recall, though, talking about

15 direct and indirect and how it relates to the
16 Insurance Department.
17

Q

Well, other than receiving an affidavit for

18 you to review and sign from Mr. Lombardo, have you
19 seen this definition of indirect costs used or
~o

applied -- no, let me rephrase that.

Let me totally

21 rephrase it, okay?
22

Other than when Mr. Lombardo presented you with

23 this definition, do you recall seeing or discussing -A.S.E. REPORTING SERVICE
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1 by seeing I mean in writing -- or discussing with
,"2

anybody the definition of indirect costs that are

3 contained in your affidavit?
'.

MR. LOMBARDO:

4

I object to the form of

't!-.

If
I·

the question.

5
6

Q

You can answer.

7

A

I recall, again without specificity, but I

8

recall discussions in which the logic behind certain

9

things being direct or indirect costs of the Insurance

10 Department were discussed.
11

Q

with whom did you have those conversations?

A

I don't recall specifically.

I would have

13 to guess.

14

Q

Did those conversations specifically

15 encompass the definition that is in this affidavit?
16

A

Can I

17

Q

Well, let's look at it.

see the definition?
I

will turn you to

18 a page.
19

A

Okay.

20

Q

Turn, for example, to page 14 of your

21 affidavit where you start talking about indirect
2<2 costs.

23

A

Yes.
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Q

1

And you realize we are talking about

2 sub-allocations; right?
A

Yes.

Q

And on the bottom of 14 and the top of 15 --

5

A

Yes.

6

Q

-- you say that certain sub-allocations to

3

7 the Insurance Department were appropriate indirect
8 costs of the department since these sUb-allocations
9 relate to the conduct of insurance business and the

10 regulatory concerns of the department.

Do you see

11 that?

12

A

Yes.

13

Q

And so let's deal specifically with that

~

statement, that these sub-allocations are appropriate

15 indirect costs of the department because they relate

16 to the conduct of insurance business and the
17 regulatory concerns of the department.
18

Now, prior to this affidavit being presented to

19 you, had you ever seen that explanation or
20 justification or definition for indirect costs in
21 writing anywhere, at any time?
22

A

Not in writing .

I don't recall seeing it in

23 writing.
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1

Q

Okay.

So with respect to this definition or

2 justification for indirect costs of the
3 suballocations, do you remember discussing it with
4 anybody at any time?

A

I remember discussing it.

I don't remember

6 the specifics of who all was involved in those
7 discussions or when those discussions would have

8 happened.
9

Q

And you don't remember what was said?

10

A

I recall -- I don't remember specifically

11 what was said.
12

Q

And you have told us that you are not and

13 haven't been personally involved with determining what
14 indirect costs are; correct?

A

I have not been involved in determining

16 indirect costs used to allocate to central -- to the
17 central agencies, to reimburse central agencies, no.
18

Q

Well, are the words that are in this

19 affidavit under indirect costs that theY're indirect
20 costs of the Insurance Department because they relate
21 to the conduct of insurance business and the
22 regulatory concerns of the department?
23 your words?
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1

Did you ever use those words other than this

2 affidavit?

MR. LOMBARDO:

3

I

object to the form of

the question.

4

5

Q

Go ahead.

6

A

I

A words.

don't know if I have ever used those exact

But the sentiment of it certainly was the

8 understanding in the Budget Division,

and that's where

9 we are negotiating with the legislature.
10

Q

When you say the sentiment within the Budget

11 Division, would that mean that somebody expressed that

12 sentiment to you?
13

A

Again, I can't recall who may have first

14 explained it to me.

But the notion was that these are

15 indirect costs because they relate, directly relate
16 back to the mission of -

.

1;7

department.

18

Q

- the function of the

So somebody had to explain that to you, that

19 was not of your own creation; correct.

20

MR. LOMBARDO:

21
22

the question.
A

I

I

object to the form of

Go ahead.

believe it was a -- they were

23 back-and-forth discussions more so to orient me to the
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1

budgets, the Insurance Department budget than anything

2

else, to explain to me why there were these

3 sub-allocations in there.
4

Q

Have you ever seen anything in writing

5 presented to the legislature that says in words or
6 substance that an indirect cost of the Insurance

7 Department is a cost that relates to the conduct of
8 insurance business and the regulatory concerns of the
79

department?

10

A

I don't recall seeing anything.

11

Q

And are you familiar with Section 332 of the

12 Insurance Law?

MR. LOMBARDO:

13

It used to be 332.

Now

it's 206 I believe.

14
15

Q

332?

16

A

Generally.

17

Q

And it used the terms direct and indirect

18 costs?
"

:1;9

A

Yes.

20

Q

And have you ever seen anything that said

21 that the definition of indirect cost for purposes of

22 that statute was any different than the definition of
23 indirect costs that were in the technical memorandum
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~

that we reviewed and the Comptroller's Manual that we

2 reviewed?
3

A

I have never seen anything to say they were

4 different, nor have I seen anything to say they were
5 the same.

Because I understand there was no

6 definition -- we had looked in the statute, and there
7 was no definition in the statute of indirect.
8

Q

And have you ever seen anything that would

9 indicate that the definition of direct costs, as used
10 in 332, and subsequently in 206, is any different than
111 the term direct costs as used in state budgeting?

12

A

Again, I've never seen anything that

13 suggests they were the same or different.
14

Q

And you have seen many definitions of direct

15 and indirect costs; right?
16

A

I've seen, through the documents that have

17 been shared with me, the definitions we discussed
18 today.
19

Q

Have you ever seen any different definitions

20 of either direct or indirect costs than what you have
2tl

seen today?

22

A

In writing, I don't recall seeing any.

23

Q

Now,

in the Insurance Department's budget
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1 that is proposed by or prepared by Division of Budget,
2

4
5

there are direct and indirect costs; correct?
A

Correct.

Q

And with respect to the budget that Division

of Budget prepares, what is included within direct

6 costs of the Insurance Department?

MR. LOMBARDO:

7

the question.

8
9

I object to the form of

A

Direct costs would primarily be those that

10 are directly incurred by the Insurance Department.
11

Q

Are any of the sub-allocated costs included

12 within the direct cost of the Insurance Department in
18 the executive budget?
MR. LOMBARDO:

14

By sub-allocated costs,

15

you mean the sub-allocated programs that are

16

administered by the agencies contained in

17

the Insurance Department's budget?

18

what you mean.

19

what you mean, but I want to clear up the

20

record,

21

A

I know

I know the witness knows

if I may.

It's the sub-allocated costs that we

22 consider to be the indirect costs.

I think per the

28 affidavit, there's an exception to that.
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1

if the IG's costs were for Inspector General who was

2 basically serving as an insurance department employee.
3 We were considering that to be a direct cost.

4
~

Q

But I'm not sure what the answer to my

question was.

So if you take the Health Department

6 programs?
7

A

Right.

8

Q

Are there any costs of the sub-allocated

9 programs for the Health Department that are included

10 in the executive budget for the Insurance Department
11 as direct costs?

12

A

As direct costs.

When they were --

13 sub-allocated programs typically are indirect costs.

14

Q

Okay.

1~

A

11m

16

So is the answer no?

just
MR. LOMBARDO:

Are any of the programs

17

administered by the Department of Health

18

which appear in the Insurance Department's

19

budget direct costs of the Insurance

20

Department, is that the question?
MR. SHERRIN:

21

22

A

Yes.

They are administered by a separate entity,

23 a different entity than the Insurance Department.
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1 They would be considered indirect.

I was just

2 wavering because of Healthy New York.
3

Q

Well, we can come back to Healthy New York.

4

A

If they're administered by a separate entity

5 different from the Insurance Department, they are
6 considered indirect costs.
7

Q

So now with respect to the indirect costs

8 that are in the executive budget for the Insurance
9 Department,

do any of those indirect costs include the

10 sub-allocated costs for programs, or let me say the
11 costs from programs - - do any of the indirect --

MR. LOMBARDO:

12
13

withdrawn, right?

14

MR. SHERRIN:

15

Q

What you said so far is

Yes.

If we have a sub-allocated program such as

16 the Holocaust Claims processing Office, and they are
~

17 referred to on page 15 and 16 of your affidavit, okay?
18

A

Right.

19

Q

If I understand correctly from your

20 affidavit, you are saying that costs of that program
21 constitute indirect costs of the Insurance Department
22 for purposes of Section 332 because they relate to
23 regulatory concerns of the Department of Insurance, is
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1 that fair to say?
2

A

Correct.

Regulatory or other -- other

3 issues that are core to department's mandated.
4

Q

So when you prepare an executive budget for

5 the Insurance Department, do any of the budget items
6 for the Insurance Department contain those costs of
7 the Holocaust Claims Processing Office?
A

Yes.

They would appear as sub-allocation.

9

Q

Do they appear as indirect costs?

10

A

I don't -- I don't know.

I don't know the

11 format itself.
12

Q

Does the Insurance Department get allocated,

13 as we discussed before, indirect costs of the central
14 service agencies?
15

A

The Insurance Department would have a fringe

16 benefit indirect cost allocation, yes.
17

Q

Of the central service agencies?

1..8

A

Yes.

19

Q

And in the executive budget, do you know

"

20 whether the costs of the Holocaust Claims processing
21 Office are identified as indirect costs of the
22 Insurance Department?
23

A

I do not know whether the actual bill copy
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1 refers to them that way.
2

Q

Have you ever seen in any document/ budget

3 document/ a budget proposal prepared by Division of
4 Budget, the sub-allocated costs, from the Holocaust
5 Claims processing Office or any of the other
6 sub-allocated programs administered by other agencies,
7 included as indirect costs in the Insurance
8 Department's executive budget?
MR. LOMBARDO:

9

I object to the form of

l~O

the question.

11

indirect costs is the question?

You mean did it actually say

12

MR. SHERRIN:

13

MR. LOMBARDO:

Yes.
with that clarification,

14

I have no objection to you answering the

15

question.

16

A

Can I ask a clarifying question?

17

Q

Yes.

18

A

In a public document or in work papers?

19

Q

Well, let's say a public document.

~O

A

I don't recall.

21

Q

The executive budget is a public document;

22 right?
23

A

Right.
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1
~2

Q

And it is what is presented to the

legislature; correct?

3

A

Correct.

4

Q

And so are you aware or are you not aware of

5 how the costs of the sub-allocated programs are

6 included in the executive budget that is submitted to
7 the legislature for the programs administered by other
8 agencies?

9

A

Again,

I don't know the exact language that

10 would appear in bill copy, but typically it would list
11 all the programs in the Insurance Department's budget,

f2 and it would give language authorizing a
13 sub-allocation.
14

Q

Have you ever seen anywhere where those

15 costs are actually included in the calculation of what

16 the indirect costs are for the Insurance Department?
17

MR. LOMBARDO:

18
19

I object to the form of

the question.
A

No,

I have never seen anything that

20 calculates them into the centralized service indirect

21 costs.
Q

So when the Insurance Department pays the

23 indirect cost bill in whatever form or manner it does
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1 it, that does not include the sub-allocated cost that
2 we are talking about?
3
~4

A

Correct.

Q

11m going to ask you about some other things

5 and then we will probably come back to your affidavit,
6 but there were some particular things that we told

7 Mr . Lombardo that we wanted to talk to you about and I
8 do not want to let those slip, okay?
9

A

Okay.

10

Q

One of those is a deficit reduction plan .

11 Are you familiar Jith that?
12

A

Yes.

13

Q

What is it?

14

A

Deficit reduction plan is the name that we

15 attached to efforts that we had to take in the middle
16 of a fiscal year in order to close a projected gap
17 during that fiscal year.
18

Q

So is there a deficit reduction plan for

19 each year in which there is a deficit?

Or was this a

20 particular event or -21

A

We had deficit reduction plans in 08-09 and

22 09-10, because the gaps were of such a magnitude that
23 there was no other way to close them.
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2
3

if you know.

taxpayer appropriation or

1
A

That's what I don't know.

I don't know when

it was appropriated in 06-07 and 07-08, appropriated

.

It may still have been

4 ln the former Health budget.
5 HCRA at the time.

6

I don't know.

Q

I'm trying to understand what you don't

A

I don't know -- the funding source for

7 know.
8

9 Healthy New York between 2001-2 and 5-6 was HCRA.

The

10 funding source for healthy New York in 2006-7 and 7-8
1\

11 is what I'm not certain of.
Q

And after 2007-8, the funding source was

14

A

The insurance assessments.

15

Q

So we don't know 6-7 and 7-8, but we know

12

13 what?

16 prior to that was HCRA; right?
17

A

Correct.

18

Q

And HeRA is a percentage -- I won't answer

19 the question, I'll ask you.

Do you know how HeRA

20 works?
<

21

A

I'm not that familiar with HCRA.

22

Q

Do you understand it to be a percentage of

23 something received by certain health care providers
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~

1

Q

NOw, are you familiar with the term sweeps?

2

A

Yes.

3

Q

In relation to the sub - allocated programs,

4 what is a sweep?
5

A

A sweep would be any monies that -- a sweep

6 would be monies that were collected under the
7 assessment -- well,

sweeps in general are monies in

8 special revenue accounts that are not -- that are not
9 spent at the end of the year,

and as a result a

10 balance remains, and the executive is authorized by
11 the legislature to transfer a certain portion of that
~2

unexpended balance, a certain fixed dollar amount of

13 that unexpended balance into the general fund to

14 provide financial plan relief.

And it would work the

15 same way with the SRO that constituted the assessments
16 for the Insurance Department's both direct and
17 indirect programs.

18

MR. LOMBARDO:

19

THE WITNESS:

20

special revenue funds.

21

22

Q

SRO?
Yes.

Special revenue -Sorry.

So just as opposed to generally what happens

with special revenue accounts, let's talk about

23 specifically the sub-allocated programs that are the
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1 Budget ever, with respect to any year for the
2 sub-allocated programs, identify whether the amount
3 collected for that sub-allocated program was more or
4 less than the amount spent for that sUb-allocated
5 program?
6

A

I have no understanding that that kind of

7 analysis was done.
8

Q

Okay.
MR. LOMBARDO:

9

10

Off the record, if I

might.
{Discussion off the record.}

11

12 BY MR. SHERRIN
13

Q

So I would like you to focus on the

14 justification or definition that we discussed earlier
15 on indirect costs.

And I will again refer you to the

16 bottom of page 14, top of page 15.
17

MR. LOMBARDO:

18

MR. SHERRIN:

~

Exhibit 20.
Right.

19

Q

We are on your affidavit now, right?

20

A

Yes.

21

Q

Okay.

And what you say here are that these

22 sUb-allocations are appropriate indirect costs of the
23 Insurance Department because they relate to the
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1 conduct of insurance business and the regulatory

2 concerns of the department.
3
4

Now,

I had asked you whether that standard

existed in writing anywhere.

.

And if I remember

5 correctly, you said nOi lS that right?

6

A

Not that I was aware of.

7

Q

So now I want to understand, is there

8 anywhere where it explains what constitutes something
9 that relates to the conduct of insurance business or
t

10 relates to the regulatory concerns of the Department?
11

A

Is there anything specifically in writing

12 that I am
13

Q

Yes.

14

A

-- aware of?

15

Q

Yes.

16

A

Well, the -- the Insurance Department

17 statute speaks to various functions of the Insurance
18 Department.
19
~o

'..

Q

Right.

But this is saying that something

that relates to the regulatory concerns of the

21 Department, okay?

22 two questions.

Now, that leads me to think there's

One, what are the regulatory concerns

23 of the Department and what is the scope of things that
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1 relate to that?

Is there anything you can point me to

'. 2 that would answer those questions?
3

A

I

don't have anything in particular I could

4 point you to, a written.
Q

5

So as First Deputy Budget Director, can you

6 recite for us what the regulatory concerns are of the

.

"

..
2'
"

7

8
9

Insurance Department?

.

A

The regulatory concerns are that the

lnsurance industry is operating in a - - in the

10 appropriate fashion consistent with the laws of the
11 state and of the federal governments and is also -- I
~2

mean that's the regulatory concern.

And then the

13 Insurance Department also is tasked with ensuring that
14 the industry conducts itself in a way that the state
15 is in a position to provide affordable insurance and
16 eliminate fraud and abuse in the insurance market.
; ~

17

Q

So would you describe that those are the

18 regulatory concerns?

.

Or those are the conduct of the

19 lnsurance business?
20

A

That's the conduct of the insurance

21 business.
.,
22
Q
So you have described both the conduct of

23 the insurance business and the regulatory concerns;
A.S.E. REPORTING SERVICE
(518) 458-1091

116

1 right?
2

A

Correct.

3

Q

Now, what I want to know is what is

4 encompassed within the scope of things that relate to
5 that?
6

A

I would say that anything that contributes

7 to the proper regulation of the insurance industry,
8 i.e., those -- the Insurance Department's basic
9 operating costs which go towards supporting the
10 examiners who go out and inspect the books and the
11 operations of the department, or of the insurance
12 industry, and any other areas that -- any other areas
13 that contribute to the overall health of, not only the
~

14 insurance industry, but of the citizenries ability to
15 secure affordable insurance.
16

Q

Is there anywhere that I could look to tell

17 me what activities fall within what you have described
18 as relating to the conduct or the regulatory concerns?
19

A

I would -- I don't know.

The statute would

20 certainly speak to the overall focus of the State's
21 goals in regulating the insurance industry.
22

Q

Now,

in your affidavit you describe that

23 something that might relate to the regulatory concerns
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.

1 or the lnsurance conduct,
2

I'm not sure which,

is

things that help reduce the likelihood of claims;

9

3 right?
4

A

Yes.

5

Q

Can you tell me five activities that the

.

6 State of New York lS engaged in that doesn 1 t

have some

7 potential impact on the likelihood of claims?
MR. LOMBARDO:

8

I object to the form of

the question.

9

10

A

Activities that don't have an impact?

11

Q

That don't have any potential impact on the

12 likelihood of claims.
13

A

I think there are some activities that have

14 a more direct impact on the likelihood of claims than
15 others.
16

Q

So can you give me that dividing line?

17 Which are the ones that are likely to have more and
18 which are the ones that aren't?
19

MR. LOMBARDO:

20
21

I object to the form of

that question.
A

I would say in the universe of sub-allocate d

22 programs, prescriptions, ensuring that there are means
23 of avoiding forged prescriptions has a very direct
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1 relationship to claims versus what I do everyday.
2

Q

How about how everybody drives cars and how

3 cars are built and maintained, would that create a
4 likelihood or affect the claims that are filed against
5 , insurance companies?
MR. LOMBARDO:

6

the question.

7
8

A

It could potentially
MR. LOMBARDO:

9

York does?

10
11

I object to the form of

Q

What the State of New

You mean inspecting cars?

Does the State regulate in some way how cars

12 are inspected, how theY're operated, how they're
13 maintained -14

A

Right.

15

Q

-- how garages and service -- let me finish.

But--

16 How garages and service stations are licensed and how
17 they operate?

Doesn't the State control all those, or

18 regulate all those activities?
19

A

Yes.

20

Q

And in the regulation of those activities,

21 doesn't that affect the likelihood of claims being
22 made for personal injury or property damage from auto
23 accidents?
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1

A

Yes .

2

Q

And is there some reason why those expenses

3 for all those activities are not sub-allocated to the
4 Insurance Department?
5 relate in some way?

Because they would seem to
I mean I hope I'm not throwing my

6 client under the bus.
7

A

Thank you for that.

There was never -- and

8 certainly

the question.

10
11

A

Go ahead.

Certainly - MR. SHERRIN:

12
13

I object to the form of

MR. LOMBARDO:

9

A

The bus part?

In my involvement with this, there's never

14 been a suggestion or an attempt to be all inclusive on
15 any program or any facet of State operations that
16 could have an impact on the insurance industry.
17

Q

So somebody is picking some items that could

18 have an impact and saying we are going to sub-allocate
19 those to the Insurance Department and we are not going
20 to SUb-allocate others; right?
21

A

MR. LOMBARDO:

22
23

Correct.

Q

I object to the form.

What is the dividing line, what is the
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1 standard that is used to determine whether we are
2

going to sub-allocate something or not sub-allocate

3 it?
A

4
5

it.

There's not a single written standard for

But clearly in the deliberations that I was

6 involved in, we certainly were looking for -- we were
7 looking for that position where, again, we weren't
8 going to an extreme.

You could -- a reasonable person

9 can make a reasonable connection, a very reasonable
10 connection.
~1

Now, you being a reasonable person just made a

12 whole lot of other connections.

And, yes, we could

13 have found those, too, but that's kind of a bigger
14 issue that you grapple with when you do a budget at a
15 time.

When is it enough to say people pay taxes, so

16 we are going to have general taxes go for this
17 function versus when do we say we are going to charge
18 you extra for that function.

It's kind of the same

19 sort of deliberation.
20
~1

22

Q

So you're saying this is a deliberation you

had with others?
A

This is a deliberation that, at least with

23 the ones I was directly involved in, deciding how they
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1 could be funded, yes.
2

And are you exercising

MR. LOMBARDO:

Well, I mean ask the

or

3
4

question and I will decide.

5
6

MR. SHERRIN:

Q

I want to know with whom you had those

7 discussions and what was said.

r

8

MR. LOMBARDO:

9

who she spoke with

Certainly you can ask
l

but if you got into the

10

specific conversations

11

legislative privilege.

12

don't have a problem if you ask, and I think

13

you have, what the witness' understanding of

14

the justification was.

15

that.

16

you asking with whom she spoke, when they

17

spoke, to the extent she recalls, but when

18

we get into the actual details of the

19

conversation, then we assert the privilege.

20

Q

I

we would assert the
Which, again,

I

I think we covered

But certainly I have no problem with

One by one.

With whom did you speak about

21 these issues?
22

A

Again I -- I can't recall specifically the

23 discussion.
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1

Q

Okay.

So you don't actually know that there

2 was any specific discussion, right, you're just
3 talking about in general you have had discussions in
4 this area?
5

A

Correct.

6

Q

Now, would you explain to me, based on what

7 you just described as the regulatory concerns and the
8 conduct of the insurance business, how the expenses of
9 the Holocaust Claims Office fits within that since, if
10 I understand your affidavit correctly, this does not
11 relate to the conduct of any insurers that are subject
12 to the assessment or the conduct of any of the
13 insurers who are subject to this assessment?
14

MR. LOMBARDO:

15

the question.

16

you

17

Q

I object to the form of

The only thing is before

I'm going to ask you to answer this without

18 reference to the affidavit.
19

MR. LOMBARDO:

See if you have a

20

recollection, and if not, then I assume you

21

will be allowed to refresh your

22

recollection.

23

A

Okay.

The -- I think it gets to the issue

A.S.E. REPORTING SERVICE
(518) 458-1091

123

1 of the Insurance Department, one of the roles of the
2 Insurance Department is to ensure fairness in the
3
4

conduct of the insurance industry .
Q

Now, is there any activity of the domestic

5 insurance industry that is involved at all in the work

6 of the Holocaust Claims processing Office?
7

A

I don't know if those are New York based.

I

8 don't know.
9

Q

Your affidavit says they're not.

10

A

Okay.

11

Q

Do you want to check?

12

A

Okay.
MR. LOMBARDO:

13
14
15

Which paragraph?

Let's

take a look.
Q

Well, we will find that.

But before you

16 answer that question, so if you are not personally

17 familiar with the work of the Holocaust Claims
18 Processing Office, then you would not have known what
19 the justification was for including their costs as a
20 sub-allocation, am I right?
21
22
23

A

No.
MR. LOMBARDO:

I object to the form of

the question.
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1

If I weren't directly involved at the time

A

2 that a program was sub-allocated, I would have no
3 knowledge,

I would not directly know the deliberation

4 that went into it.
5

Q

So were you involved in the decision to

6 sub-allocate the cost -- don't look at that yet
7 please.

Were you involved in sub-allocating the cost

8 of the Holocaust Claims Processing Office?
9

A

Not that I recall.

10

Q

So you don't know what it does; right?

11

MR. LOMBARDO:

12

I object to the form of

the question.

13

Q

Do you know what that office does?

14

A

I know generally, yes.

15

Q

What?

16

A

It tries to track down the claims of

17 Holocaust survivors who had legitimate claims and were
t18

19

not paid, for whatever reason.

Q

And did this relate to any domestic insurers

20 or only foreign insurers?
21

A

I'm not certain.

22

Q

And were you involved at all in the decision

23 to sub-allocate these costs?
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1

A

Not that I

recall.

2

Q

Do you ever recall reviewing or -- reviewing

3 whether or not these costs should be sub-allocated?
4

A

For these particular costs, not that I

5 recall.
6

Q

Did you have a discussion at any point in

7 time with anybody over the sUb-allocation costs?
8

A

Not that I recall.

9

Q

So whatever is in your affidavit would not

~o

be something that you had personal knowledge of; isn't

11 that correct?
12

MR. LOMBARDO:

I object to the form of
I

13

the question.

14

A

I may have.

15

Q

Well, then -- 1 1 m sorry, did you finish your

I don't recall whether --

16 answer?
17

A

Yes.

18

Q

Okay.

19

Read paragraph 31 to yourself?

(witness reading document.)

~20

A

Okay.

21

Q

Let's take this one by one.

The top of

22 paragraph 31, you say that the Holocaust Claims
23 processing Office is funded through the budgets of
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1 both Banking and Insurance Departments.

Do you see

2 that?
3

A

Yes.

4

Q

Did you know that at the time?

5

A

At what time?

6

Q

Prior to having received this affidavit to

I'm sorry.

7 review and sign, did you know that?

MR. LOMBARDO:

8

I

object to the form of

the question.

9

10

A

I may have at one point.

I

did not know it

11 at the time I was signing this until I read it.
"1 2

Q

Prior to reading this affidavit that was

13 presented to you, did you know that there were three
14 missions of the Holocaust Claims Processing Office?
15

A

No.

16

Q

And would you have known what the missions

A

Again, I would have had a general sense of

17 were?
18

19 what they do, yeah.
20

Q

Based upon your review of paragraph 31, is

21 it your understanding that the work of the Holocaust
~22

Claims Processing Office has nothing whatsoever to do

23 with the business of New York insurers?
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,~
.,~

MR. LOMBARDO:

1

the question.

2

3

I object to the form of

A

It has to do with the fairness of policy of

4 the New York citizens who are holding the policies.
5 So we -6

Q

Policies issued by whom?

7

A

Policies issued

8

Q

Would it be in Germany prior to World War

A

I don't know if those companies, though, are

I don't know if --

9 II?
10

11 now New York-based companies.

Unless I attest to

12 otherwise in here.
13

Q

It says further:

By assisting the

14 beneficiaries of insurance policies purchased during
15 the era of the Holocaust.
16

Now, are you aware of any New York insurer that

17 was insuring these policies, or writing these
18 policies?
19

A

I'm not aware that they were New York-based

20 or were not New York-based.
21

Q

Let's go to the next category, the

22 Department of State.

Now, before you look at that,

23 okay, do you know what the justification is for
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1 sub-allocating costs from the Department of State to
2 the Insurance Department?
3

A

Yes.

I think they typically would fall into

4 two categories, one would be the regulation of the
5 industry through Martin Health -- the Department of
6 Health.

MR. LOMBARDO:

7

8

A

The Department of State.

Oh , the Department of state?

9 the Department of State,

I'm sorry.

So

the programs that were

10 sub-allocated there were more focused on programs that
11 would reduce the likelihood of claims, so more focused
12 on health and safety programs, physical, for property
13 damages.

14

Q

So was this something that you were aware of

15 at the time that these costs were sub-allocated?
16

A

I was aware of several of them, yes.

17

Q

Now, were there costs for the enforcement,

18 development and maintenance of the State Building Code
19 prior to 2008 or 9?

",

20

A

Were there costs?

21

Q

Was there a state building code?

22

A

Yes.

23

Q

And are you aware what year those costs were

I'm not certain.

I'm not certain, but I presume so.
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1 first sub-allocated to the Insurance Department?
2

A

No.

3

Q

So why don't you take a look in your

But I think it's in my affidavit.

4 affidavit and see if that answers the question.
5

A

Building codes since --

6

MR. LOMBARDO:
looking at?

7

THE WITNESS:

8
9

Q

MR. LOMBARDO:

11

33.

Start with 32.

10

12

Which paragraph are you

32.

Right.

33 has

the
A

So for building codes and the state building

13 codes, since 1989-90.
14

Q

Now, that was for the state fire reporting

15 system in the state building code?
16

17

MR. LOMBARDO:
A

Both, yes.

And the state building code.

They're two

18 separate programs.
19

Q

Now, if you go back to paragraph 32, it

20 makes reference to this urban search and rescue
21 program?
22

A

Correct.

23

Q

Do you know when that was started?
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1

A

No, I don't.

2

Q

Do you know when the fire prevention and

3 control program was started?

don't know off the top of my head.

4

A

No, I

5

Q

Do you know when the fire safety standards

6 for cigarettes were developed?
7

A

I

know they're all in my -- I

just don't

8 have them committed to memory.
9

Q

Do you know anything about when the State

10 Fire Training Academy was established?

don't have it in my memory.

11

A

I

12

Q

Number six is fire inspections and fire

13 safety training programs of privately-operated
14 colleges and universities in New York state, do you
15 see that?

16

A

Yes.

17

Q

So are they now costs sub-allocated to the

18 Insurance Department for those fire inspection and
19 fire training,

safety training programs at privately

20 operated colleges and universities?
21

A

Yes.

22

Q

And do you know when those training programs

23 first went into effect?
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1

A

I cheated, and I see 2002-3, so ...

2

Q

And when did they first get sub-allocated to

3 the Insurance Department?

don't know.

4

A

I

5

Q

And is the justification for the

6 sUb-allocations that if there are fires,

there will be

7 property damage claims, and if there's property damage

8 claims,

it will affect the insurance rate?

9

A

Yes.

10

Q

Is there any other justification that you

11 are aware of for why those costs are sub-allocated to
12 the Insurance Department, but other -- I will withdraw
13 that.
14

Are there any other regulatory standards or

15 programs in the State of New York that are designed to
16 reduce the likelihood of fires?
17

A

Don't know for certain.

18 it gets back to,

But, again, I think

if we wanted to broaden the universe,

19 of things where there's a pretty clear linkage with
20 insurance claims, that you could define -- you could
21 define the universe more broadly.
22

Q

And would you say that, when you define the

23 universe that way, that anything that has a
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1 relationship to a regulatory concern of the Department

i

2

is an operating expense of the Department?

3

MR. LOMBARDO:

objection to the form of

the question.

4

." ,

5

A

No.

6

Q

And what is the difference between an

7

operating expense of the Department and any expense

8

that might relate to a regulatory concern?

9

A

The operating expenses of the Department are

10 the costs to - - the basic-day-to day costs of paying

11 your staff! turning on the lights, putting the heat
12 on.

The other costs are those that there's a

13 connection between what those programs support and the
14 focus of those programs and insurance activity in the
15 state .
16

Q

So I'm coming back to that same question I

17 asked before.

Where is the limit to this connection?

18 Or is it only what some reasonable persons may decide
19 at Division of Budget at some point?
20

A

I think it's what -- I wouldn't say

21 reasonable persons in the Division of Budget! but
22 it's! again, kind of a deliberative process, not only
23 made by the executive, but by the legislature.
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1

Because you can't do these without them being in the

2

statute.

And at any point in time you can expand it

3 or reduce it.
4

,

And, agaln, just like in any point in

time you can determine that certain functions are

5 going to be paid for with general taxpayer dollars
6 instead of dedicated fees.
7

Q

So there are a lot of activities out there,

8 a lot of expenses,
9

that could have a connection with

things that the Insurance Department is interested in

10 because they may affect rates or availability of
11

policies and accessibility to insurancei right?

12

A

Yes.

13

Q

And I believe your testimony is that those

14 expenses are not necessarily operating expenses of the
15 Insurance Department; correct?
MR. LOMBARDO:

16 ,

I object to the form of

the question.

17

18

A

Correct, they're not operating, correct.

19

Q

And what you're saying is that they're

20 indirect costs of the Insurance Department because
21 there'S some connection?

22
23

MR. LOMBARDO:
A

Objection as to form.

There are only indirect costs once a
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1 statutory determination is made that they will become
2 indirect costs.

until then there's just a

3 relationship between what those programs do and the
4 insurance industry.
5

Q

And is there anywhere that we can look for

6 that universe of activities that have a connection
7 with the Insurance Department as you just described?
8

A

Ones that have been determined to have a

9 connection that would make them indirect are listed
10 out in the budget.

11

Q

And is there anything that defines a

12 difference between those items that are in the budget
13 and other items that may have a connection or a
14 relationship that are not in the budget?
15

A

No.

No.

16

Q

Would you say that in order for a program to

17 be properly sub-allocated, the primary purpose has to
18 be to affect rates or availability of insurance?
19

A

No.

But I would say there has to be a

20 strong

a strong linkage.

21

And so it might be a secondary tertiary or

Q

22 even further purpose or objective of the program, but
23 if there's a strong linkage with insurance products,
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1 then it's an appropriate cost for sub-allocation?
2

A

Yes.

3

Q

And is there anywhere where we would look to

4 find out what has a strong linkage?
5

A

Again, not a play book that tells you if

6 you're tested for lead poisoning, it will bring down
7 your claim by X amount, no.
8

Q

And other than the general discussion that

9 you had at some point at sometime with somebody, you
1 0 cannot point us to any specific discussion or
11 deliberation that was had to define what the degree of
12 relation or connection has to be in order to make
13 something an appropriate sub-allocation, am I correct?
14
15
16

A

Correct.
MR. SHERRIN:
questions.

I have no further

Thank you.

17

THE WITNESS:

18

MR. BURR:

Okay.

Good.

Thank you.

I don't have any questions.

19

(Whereupon, the Stenographic Record was

20

concluded at 3:05 p.m.)

21

000

22

23
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